
National Banking Law Review June 2010   Volume 29,  No. 3 
 

42 

 
and an absolute assignment: [Canada Trustco Mort-
gage Corp. v. Port O'Call Hotel Inc.].” 

63 Ibid. at paras. 35-36. Note that s. 63(1) of the Alberta 
Personal Property Security Act (R.S.A. 2000, c. P-7), 
entitled “Redemption of Collateral”, states: 

At any time before the secured party has dis-
posed of the collateral or has contracted for its 
disposition under section 60 or before the se-
cured party is deemed to have irrevocably 
elected to take the collateral under section 62, 

(a) any person entitled to receive a notice of 
disposition under section 60(4) or (8) may, 
unless the person has otherwise agreed in 
writing after default, redeem the collateral 
by tendering fulfilment of all obligations 
secured by the collateral, or 

(b) the debtor, other than a guarantor or indem-
nitor, may, unless the debtor has otherwise 
agreed in writing after default, reinstate the 
security agreement by paying the sums actu-
ally in arrears, exclusive of the operation of 
any acceleration clause, and by curing any 

 
other default by reason of which the secured 
party intends to dispose of the collateral, 

together with payment of a sum equal to the rea-
sonable expenses of seizing, holding, repairing, 
processing and preparing for disposition and any 
other reasonable expenses incurred by the se-
cured party. 

64 A swap is a “derivatives agreement” pursuant to s. 1 of 
the Regulations. Such agreements can qualify as EFCs 
in accordance with s. 2(a) of the Regulations. 

65 Which are likely set out in a security agreement relat-
ing the swap agreement, each of which is an EFC. 

66 Pursuant to s. 39.13(1) of the CDICA, 
reviewed above. 

67 Pursuant to s. 39.15(7.2) of the CDICA, 
reviewed above. 

68 Available pursuant to s. 39.15(7) of the CDICA, re-
viewed above. 

69 To be conducted in accordance with s. 39.15(7.2) and 
(7.3) of the CDICA, reviewed above. 

70 Which are imposed, following the incorporation of a 
bridge institution, by s. 39.15(1) and (2) of the 
CDICA, reviewed above. 

71 Via s. 39.15(7.1) of the CDICA, reviewed above. 

• PURCHASERS OF CHATTEL PAPER AND INSTRUMENTS • 

Jonathan Fleisher and Jennifer Hansen 
Cassels Brock & Blackwell LLP

EXECUTIVE SUMMARY 

Whether to do a search prior to purchasing chattel 
paper or instruments has always been a topic of de-
bate. There has been no new case law in this area, 
but it is a question we receive from our clients on a 
regular basis. As such, we thought it was appropriate 
to develop an analysis which our clients could fol-
low. As will be set out below, there are circum- 

stances, if followed, that will not require a search to oc-
cur in order for the purchaser to buy the chattel paper 
free and clear. However, as part of the analysis is based 
on commentary as opposed to case law, we suggest cau-
tion if searches and waivers are not undertaken. Industry 
practice is to perform searches and obtain waivers, but 
that may not be strictly required. 
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Did the purchaser take posses-
sion of the original document?1

YES NO 

What type of collateral is 
being purchased? 

Instrument3 

Chattel Paper2 

Was value given?5 

Was “new value” 
given?6 

Searches and waivers re-
quired. 

Was it inventory that 
created the chattel pa-

per?7

No search required. The purchaser takes the chattel paper 
free and clear of any prior security interest. 

Searches and waivers re-
quired. 

YES 

Did the purchaser have knowledge 
of the security interest?8 

YES 

Searches and waivers 
required. 

NO 

NO 
NO 

NO 

NO 

Did the purchaser 
have knowledge of the 

security interest?8

NO 

Searches and 
waivers required. 

YES 

YES 

YES 

YES 

Did the purchaser purchase the 
chattel paper in their ordinary 

course of business?4 
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1. “TAKE POSSESSION”: ss. 28(3) AND 28(4) 

The intention of the Ontario Personal Property Secu-
rity Act (the “PPSA”) is to provide notice to persons 
dealing with the collateral that the secured party claims 
an interest in the goods.1 This is accomplished through a 
combination of a registration system and the ability to 
perfect by possession. The PPSA does not define what 
constitutes possession; however, s. 22 indicates that for 
the purposes of perfecting a security interest, possession 
must be taken by the secured party or be taken on its 
behalf by a person other than the debtor. If perfection is 
to be achieved by possession, the secured party must 
have the actual document in their possession, as control 
of an electronic document does not constitute possession 
for the purposes of the PPSA.2 Ziegel and Denomme 
suggest that a similar interpretation be given to “taking 
possession” under s. 28(3), where the purchaser is re-
quired to take possession of the collateral in order to 
purchase it free and clear of any prior security interest. 
Consequently, under subs. 28(3), where there is a 
requirement for a purchaser to take possession, this 
requires actual, physical possession of the original 
chattel paper. 

2. CHATTEL PAPER 
(GOVERNED BY s. 28(3)): DEFINITION 

Under the PPSA, “chattel paper” is defined as “one 
or more than one writing that evidences both a mone-
tary obligation and a security interest in or a lease of 
specific goods.”3 Typically, chattel paper is character-
ized by a conditional sale or lease when goods are 
sold on credit and the seller retains a security interest 
in the collateral. The definition of chattel paper re-
quires that the goods be specified in the agreement. 

3. INSTRUMENT 
(GOVERNED BY s. 28(4)): DEFINITION 

As defined in the PPSA, “instrument” means, 

(a) a bill, note or cheque within the meaning of the 
Bills of Exchange Act (Canada) or any other 
writing that evidences a right to the payment of 
money and is of a type that in the ordinary course 
of business is transferred by delivery with any 
necessary endorsement or assignment, or 

(b) a letter of credit and an advice of credit if the 
letter or advice states that it must be surrendered 
upon claiming payment thereunder, 

but does not include a writing that constitutes part of chat-
tel paper, a document of title or investment property.4 

4. “ORDINARY COURSE OF BUSINESS OF THE 
PURCHASER” (s. 28(3)): COMMENTARY 

For purchasers of chattel paper, only a purchaser 
taking possession in the ordinary course of his business 
receives protection. In contrast with the provisions un-
der s. 28, which look to the seller who sells in the ordi-
nary course of business; under subs. 28(3) the focus 
shifts to the purchaser who takes possession in its ordi-
nary course of business.5 It remains an objective test, 
and the factors to consider in determining whether the 
transaction is ordinary course remain the same; it is 
merely a shift in focus as to whether the purchaser is 
purchasing, rather than if the seller is selling, in the 
ordinary course. In determining whether the transac-
tion occurred in the ordinary course of business, the 
factors to consider are the place of sale, the parties to 
the sale, the quantity being sold, and the price.6 

The market for chattel paper and instruments is finan-
cial institutions. To be entitled to protection, they are 
required to establish that they were following accepted 
business practices of such institutions.7 If the purchaser 
of the chattel paper is a financial institution that regu-
larly engages in these types of transactions, and the sale 
occurred at fair market value, and according to accepted 
business practices, then it is likely that the sale occurred 
in the purchaser’s ordinary course of business. 

5. VALUE (s. 28(4)): DEFINITION 

Under s. 28(4), a purchaser of an instrument must 
provide “value”, which is defined in the PPSA to include 
simple consideration that would support a contract, and 
includes an antecedent debt or obligation.8 

6. NEW VALUE (s. 28(3)): COMMENTARY, 
OTHER JURISDICTIONS 

Unlike for purchasers of instruments, a purchaser of 
chattel paper must provide “new value.” The term 
“new value” is used as distinct from “value,” which is 
defined by the Ontario PPSA to include antecedent 
debts and past value.9 “New value” has not been de-
fined in the Ontario PPSA nor has it been subject to 
judicial interpretation. However, it has been defined in 
other jurisdictions as “value other than an antecedent 
debt or liability.”10 According to Ziegel and Denomme, 
the United States Uniform Commercial Code (the 
“UCC”) gives insight as to when an interest is deemed 
to be given for new value. Under the UCC, “new 
value” arises in the making of an advance, the incur-
ring of an obligation, or the releasing of a perfected 
security interest, as opposed to being security for an 
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antecedent debt. This is significant in the interpretation 
of the PPSA, as it was modelled on the UCC Article 
9.11 Ziegel and Denomme suggest that new value 
means more than consideration sufficient to support a 
promise.12 As there exists no case law on point, this 
discussion is based on commentary and is not certain. 
It would be prudent for a purchaser of chattel paper 
wishing to eliminate any uncertainty to obtain a release 
from every prior secured party. 

7. INVENTORY (s. 28(3)(B)) 

Where the chattel paper arises out of the proceeds of 
inventory, s. 28(3)(b) applies. Inventory is defined as 
“goods that are held by a person for sale or lease or 
that have been leased or that are to be furnished or 
have been furnished under a contract of service, or that 
are raw materials, work in process or materials used or 
consumed in a business or profession.”13 When chattel 
paper is the actual proceeds of inventory, regardless of 
the extent of the purchaser’s knowledge of any prior 
security interest, the purchaser will take the chattel 
paper free and clear of any prior security interest. 

8. KNOWLEDGE 
(GOVERNED BY s. 69): DEFINITION 

Under the PPSA, “knowledge” is determined by 
whether a person learns or knows or has notice, or 
when information comes to his or her attention under 
circumstances in which a reasonable person would 
take cognizance of it.14 This does not require the 
purchaser of chattel paper or inventory to do a 
search, but if a search is done then the purchaser 
cannot claim that they do not have knowledge of the 
prior security interest. 

[Editor’s note: Jonathan Fleisher is a partner in the 
Financial Services and Business Law Groups of 
Cassels Brock & Blackwell LLP. His financial ser-
vices practice focuses on the commercial finance 
industry with a particular emphasis on innovative 
cross-border transactions and equipment finance. 

Jennifer Hansen is an articling student at Cassels 
Brock & Blackwell LLP] 
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• SUPREME COURT OF CANADA UPHOLDS BANK’S ABILITY 
TO COOPERATE WITH ANOTHER BANK TO RECOVER FROM FRAUD • 

Kori Williams 
Fraser Milner Casgrain LLP

Recently, the Supreme Court of Canada affirmed a 
bank's ability to assist another bank to recover funds 
acquired by the use of a fraudulent instrument. Al-
though certain provisions of federal legislation govern 
a bank's rights in connection with particular instru-
ments, these particular rights can only be invoked by 
the bank itself and not by third parties. Furthermore, 
a bank does not have an absolute duty to give 
preference to its client when dealing with a claim for 
restitution over a fraudulent instrument by not 

assisting another bank in collecting funds held by its 
client. In effect, a bank can choose not to invoke 
certain of its rights even if to do so would be to its 
client's detriment. 

In B.M.P. Global Distribution Inc. v. The Bank of 
Nova Scotia, [2009] S.C.J. No. 15, B.M.P. Global Dis-
tribution Inc. (“BMP”) reached an oral agreement with 
a distributor to sell its products in the United States. 
This agreement was made without negotiation, review 
of sales forecasts or other financial due diligence. In 
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