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Professional Legal Training Course and contributes 
his time and expertise as a guest instructor on behalf 
of the Continuing Legal Education Society. 

Robert Nikelski is the chair of the Steering Com-
mittee for the National Real Estate Group at Fraser 
Milner Casgrain. His practice focuses on commer-
cial and residential real estate acquisition land use, 
development and restructuring. He has provided ad-
vice to government and private proponents on pub-
lic-private partnership matters particularly relating to 
infrastructure and transportation projects. 

John Sandrelli is Managing Partner of the Van-
couver office of Fraser Milner Casgrain and regu-

larly acts for companies in need of restructuring as 
well as for trustees, receivers, financial institutions, 
commercial lenders, noteholders and other creditors. 
Mr. Sandrelli has authored, presented and published 
several articles and papers in the insolvency and 
creditors’ rights areas. 

Jordan Schultz is an associate with Fraser Milner 
Casgrain, who practises in commercial insolvency 
and related litigation. Mr. Schultz has experience 
advising both debtors and creditors in a variety of 
insolvency matters and proceedings.] 

• NORTEL — ONTARIO COURT OF APPEAL AFFIRMS NON-PAYMENT OF 
TERMINATION AND SEVERANCE • 

Deborah S. Grieve 
Cassels Brock & Blackwell LLP

It is not a new concept that debtors in proceedings 
under the Companies’ Creditors Arrangement Act1 
("CCAA") "pay as they go," paying for post-filing 
goods and services only as they are required. 

Nevertheless, a group of former Nortel employees 
and a Nortel union (CAW-Canada) challenged 
Nortel’s failure to pay certain amounts owed to em-
ployees during the CCAA, including termination and 
severance and other amounts due to former employ-
ees. Denied relief by Mr. Justice Morawetz this past 
spring,2 the groups appealed. The Ontario Court of 
Appeal3 recently upheld the lower court decision. 

The Court of Appeal rejected the union’s argu-
ment that Nortel’s obligation to make payments to 
former employees could not be severed from the 
collective agreements, but must be considered as 
part of the compensation for the post-filing services 
of current employees. The Court confirmed that even 
if the triggering event is post-filing, the key factor is 
whether the employee performed post-filing ser-
vices: if so, he or she must be compensated for such 
current service. 

The former employees questioned whether the 
Court could exercise its discretion under the CCAA 
to excuse Nortel as employer from paying pre-filing 
termination and severance obligations as otherwise 
required by the provincial Employment Standards 
Act, 2000.4 

Where provincial and federal statutory provisions 
are in conflict and cannot both be complied with, the 
constitutional doctrine of paramountcy will apply 

such that the federal law will "trump" the conflicting 
provincial legislation. The former employees argued 
that the federal CCAA and the provincial employ-
ment minimum standards laws did not conflict, but 
could operate together. 

The Court of Appeal adopted an expanded view 
of paramountcy, holding that the doctrine can also be 
triggered when a provincial law is incompatible with 
the purpose of the federal law, where complying 
with the provincial requirements would have the ef-
fect of frustrating the purpose of the federal law and 
therefore the intent of Parliament. 

The Court reiterated that the CCAA stay is in-
tended to allow an employer company to freeze its 
debt obligations in order to facilitate restructuring, 
for the benefit of all stakeholders. It held that this 
objective would be frustrated if the stay did not ap-
ply to statutory termination and severance obliga-
tions, because Nortel did not have sufficient funding 
to pay these amounts and also to maintain opera-
tions. The Court was not swayed by the argument 
that this proceeding was no longer a restructuring, 
but had become a going-concern liquidation. 

The former employees sought leave to appeal to 
the Supreme Court of Canada, arguing that the pa-
ramountcy doctrine had been misapplied. However, 
their application was dismissed on March 25, 2010.5 

The result of this decision is consistent with a 
number of cases in the Ontario courts over the past 
few months, which have addressed employees’ pre-
insolvency obligations such as termination and sev-

gjon
Typewritten Text

gjon
Rectangle

gjon
Text Box
Reproduced with permission of the publisher from National Insolvency Review, Vol. 27, No. 2, April 2010.



National Insolvency Review April 2010 Volume 27, No. 2 
 

 22

erance,6 pre-filing supplemental pension benefits,7 
and special payments under a pension plan.8 

[Editor’s note: Deborah S. Grieve is a partner 
with Cassels Brock & Blackwell LLP, where she 
practises exclusively in the area of bankruptcy and 
insolvency law. Ms. Grieve has extensive experience 
in corporate restructuring and insolvency matters, 
including significant domestic and cross-border pro-
ceedings. She is one of few practitioners certified by 
the Law Society of Upper Canada as a Specialist in 
Bankruptcy and Insolvency Law. The author is 
grateful for the assistance of Christopher Sansom, 
student-at-law.] 
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• NEW RISKS AND REWARDS FOR LICENSORS AND LICENSEES IN 
BIA/CCAA AMENDMENTS • 

Evan Cobb and Brad Newman 
Ogilvy Renault LLP

On September 18, 2009, after years of Parliamen-
tary delay dating back to 2005, wide-ranging 
amendments to Canada’s Companies’ Creditors Ar-
rangement Act, R.S.C. 1985, c. C-36 (“CCAA”), and 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 
(“BIA”), (the “Amendments”) came into force, pro-
viding, among other things, new protections to licen-
sees of intellectual property. 

It is important to note that the Amendments only 
apply in the CCAA restructuring and BIA proposal 
context, and not to conventional bankruptcies 
or receiverships. 

An insolvent licensor presents risk for licensees. 
Prior to the Amendments, intellectual property licen-
sees were at serious risk of having their rights to use 
licensed intellectual property extinguished in a re-
structuring proceeding. The Amendments attempt to 
mitigate this risk, recognizing that intellectual prop-
erty licences create unique concerns relative to other 
types of licences and can be of particular signifi-
cance to a licensee’s business. 

Below is a brief summary of the changes licen-
sees and licensors can expect as well as a review of 
the new bargaining power dynamic as a result of 
the Amendments. 

ENHANCED PROTECTION FOR LICENSEES 

The Amendments create a detailed framework for 
the disclaimer of contracts generally within a CCAA 

or BIA proposal proceeding.1 Even if an intellectual 
property licence has been successfully disclaimed by 
the licensor in accordance with that framework, the 
licensee’s right to use, or its ability to enforce rights 
of exclusive use of, the licensed intellectual property 
is not affected for the duration of the licence agree-
ment (which includes any rights of renewal). The 
right of continued use comes with obligations further 
described below. 

WHAT IS INTELLECTUAL PROPERTY? 

Whereas the U.S. Bankruptcy Code has devel-
oped a specific definition of intellectual property for 
the purposes of legislation analogous to the Amend-
ments and has excluded certain items such as trade-
marks, the Amendments provide no such definition. 
Arguably anything with an intellectual or knowl-
edge-based component could be intellectual prop-
erty, even if it does not fit into one of the categories 
traditionally thought to be included within the scope 
of that term. 

UNCERTAIN LICENSEE OBLIGATIONS 

The right to continued use is conditional upon the 
licensee’s continued performance of “its obligations 
under the agreement in relation to the use of the in-
tellectual property.” This condition may be problem-
atic if, for example, a single fee is owed for both the 
use of intellectual property and the licensor’s provi-
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