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By Suhuyini Abudulai  
and Jennifer Reed

Canada’s consumer finance laws 
have always been disjointed, with 
different provinces having different 
rules as to what information must 
be disclosed to a consumer, as well 
as how to calculate the applicable 
interest rate for certain agreements. 
This inconsistency among the prov-
inces has raised the cost of lending 
to consumers and acts as a bar-
rier of entry to foreign and small 
finance companies. In 1998, the 
federal, provincial, and territorial 
governments agreed upon certain 
principles geared toward harmoniz-
ing cost-of-credit disclosure under a 
harmonization template.

On Sept. 15, 2010, the Province of 
New Brunswick brought into force 
a new Cost of Credit Disclosure Act, 
c.28.3 (the “Act”) and New Bruns-
wick Regulation 2010-104 under 
the Cost of Credit Disclosure Act 
(the “Regulation”). The Act sub-
stantially addresses New Bruns-
wick’s commitment to harmonize 
its cost-of-credit disclosure require-
ments with the laws of other Ca-
nadian jurisdictions in accordance 
with the harmonization template. 
The provisions of the Act and the 

Regulation change significantly the 
disclosure requirements applicable 
in New Brunswick. The Act was 
originally passed in 2002, but was 
not brought into force until new 
regulations were passed.

Registration Requirement 
For Lenders, Lessors and 
Credit Brokers

One of the consequences of the Act 
is that lessors who provide financing 
for personal, family, or household 
purposes must now register under 
the Act in order to conduct business 
in New Brunswick. Similarly, credit 
brokers who arrange, facilitate, or 
attempt to arrange consumer credit 
must be registered to carry on this 

activity in New Brunswick. Lend-
ers were previously required to be 
registered in New Brunswick under 
the former legislation, and the re-
quirement continues under the Act, 
now referring to lenders as “credit 
grantors.”

The registration requirements and 
the duties imposed in respect of 
credit agreements and leases now ap-
ply to all lessors, credit brokers, and 
credit grantors that carry on busi-
ness in New Brunswick regardless of 
whether or not that lessor, credit bro-
ker, or credit grantor is a New Bruns-
wick entity. In other words, if a U.S. 
finance company advances financing 
to New Brunswick consumers, then 
that company must comply with the 
registration and disclosure require-
ments. In addition, the Act now re-
quires all lessors, credit brokers, and 
credit grantors to have an address for 
service in New Brunswick.

Overview
The Act requires lessors, credit bro-

kers, and credit grantors acting in the 
ordinary course of business to regis-
ter under the Act unless they come 
within one of several exemptions 

specified in the Regulation. The Act 
only applies to lessors, credit brokers, 
or credit grantors insofar as their re-
spective credit agreements or lease 
agreements are entered into primar-
ily for personal, family, or household 
purposes. Lenders should note that 
registrations made under the previ-
ous version of the Act will remain in 
effect until such registrations expire.

The Act defines a “credit grantor” 
as a person who: 1) has entered into, 
or who is negotiating to enter into, 
a credit agreement under which the 
person extends or is to extend cred-
it to a borrower if the credit is not in 
respect of the sale of goods intend-
ed for resale, and the credit is for 
$100 or more, or 2) is an assignee 
of the original credit grantor’s rights 
under a credit agreement. The Act 
defines a “lessor” as a person who: 
1) negotiates to enter into or who 
enters into a lease under which the 
person leases goods to a lessee, or 
2) is an assignee of the original les-
sor’s rights under the lease. The Act 
defines a “credit broker” as anyone 
who, for compensation, arranges, 
negotiates or facilitates (or attempts 
to do any of the foregoing) an ex-
tension of credit from a credit grant-
or to a borrower.

A “credit agreement” is an agree-
ment under which credit is extend-
ed and includes: a) an agreement in 
relation to 1) a loan of money, 2) 
a credit sale, 3) a line of credit, or 
4) a credit card; b) a renewal of or 
an amendment to an agreement re-
ferred to in (a); and c) a lease.

Mortgage Brokers and 
Mortgage Lenders

Parties who arrange the financ-
ings of mortgages must ensure they 
review the requirements of the Act 
and understand their responsibili-
ties because the scope of the defini-
tion of “credit agreement” is broad 
enough to include mortgage loans 
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[T]he Act now requires  

all lessors, credit brokers, 
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Common Law
Fraud claims under the common 

law and § 10(b) of the Securities Ex-
change Act of 1934 have had more 
success at the pleading stage, not-
withstanding the higher pleading 
standard under Federal Rule of Civil 
Procedure 9(b). [Note, notwithstand-
ing the rating agencies’ success in 
past litigation, on at least one oc-
casion plaintiffs survived a motion 
to dismiss Rule 10b-5 and common 
law fraud claims when, as the plain-
tiffs recently did in Abu Dhabi Com-
mercial Bank, they were able to 
allege facts showing that the rating 
agency was aware of, or recklessly 
disregarded, facts that undermined 
the accuracy of the published rat-
ing. See LaSalle Nat’l Bank v. Duff 
& Phelps Credit Rating Co., 951 
F.Supp.1071, 1086 (SDNY 1996).]

In two recent cases, Abu Dhabi 
Commercial Bank v. Morgan Stanley 
& Co. Inc. and Kings County, Wash-
ington v. IKB Deutsche Industrie-
bank AG, Judge Shira A. Scheindlin 
upheld common law fraud claims 
against S&P and Moody’s for assign-
ing allegedly false and misleading 
high ratings to certain structured 
finance products. See Abu Dhabi 
Comm. Bank, 651 F.Supp.2d 155, 
175-76 (SDNY 2009); Kings County, 
Washington, No. 09 Civ. 8387 (SAS), 
09 Civ. 8822 (SAS), 2010 WL 1702196 
(SDNY Apr. 26, 2010). See also In re 
National Century Financial Enter-
prise Inc. Investment Litigation, 580 
F.Supp.2d 630, 644 (S.D. Ohio 2008) 
(dismissing § 10(b) and common law 
fraud claims against the rating agen-
cies but upholding negligent misrep-
resentation, Ohio’s blue sky, and aid-
ing and abetting fraud claims).

In Abu Dhabi, the court rejected 
the rating agencies’ claim to First 
Amendment immunity because 
plaintiffs alleged that the ratings 
were disseminated to a select group 
of investors in connection with a 
private placement rather than to the 
general public. Two other courts 
reached the same conclusion under 
similar facts, though this conclusion 
is subject to question. See In re Nat’l 
Century Fin. Enters. Inc. Inv. Litig., 
580 F.Supp.2d 630, 639-40 (S.D. 
Ohio 2008); Cal. Public Employees 
Ret. System, No. CGC-09-490241, 
slip op. at 10 (Cal. Super. Ct. S.F. 
Cty. June 1, 2010). In a private 
placement, though the ratings are 
purchased by a limited number of 
investors and are not disclosed in 
SEC filings, Moody’s and S&P typi-
cally announce their ratings at the 
time of the private placement on 
their Web sites and through various 
financial media, arguably constitut-
ing public dissemination.

In Abu Dhabi, Judge Scheindlin 
also rejected the rating agencies’ ar-
gument that the ratings were non-
actionable opinions, holding that 
plaintiffs had sufficiently pled that 
the rating agencies did not genu-
inely or reasonably believe that “the 
ratings they assigned to the Rated 
Notes were accurate and had a ba-
sis in fact.” The court held that a 
disclaimer by the rating agencies in 
the Information Memorandum was 
insufficient to protect the rating 
agencies from liability for mislead-
ing ratings.

Most importantly, the court held 
that plaintiffs had sufficiently plead-
ed facts from which one could infer 
that the rating agencies: 1) knew 
that the credit ratings were false 
and 2) had the motive and oppor-
tunity to communicate to potential 

investors the allegedly false and 
misleading ratings. The court relied 
on, among other things, electronic 
communications between S&P ana-
lysts indicating that they knew that 
the rating process was unreliable. 
See First Amended Complaint for 
Common Law Fraud, Negligent Mis-
representation, Negligence, Breach 
of Fiduciary Duty, Breach of Con-
tract, Unjust Enrichment and Aiding 
and Abetting at ¶¶ 129, 130, Abu 
Dhabi Comm. Bank et al. v. Morgan 
Stanley & Co. Inc. et al., No. 08 Civ. 
07508 (SDNY March 31, 2009). One 
such instant message, unrelated 
to the structured product at issue, 
stated that the “model def[initely] 
does not capture half of the [risk]” 
and that “we rate every deal … it 
could be structured by cows and we 
would rate it.”

The court further relied on the al-
leged fact that the rating agencies 
possessed nonpublic information 
that contradicted the assignment of 
high ratings to the notes; the rating 
agencies had known the process used 
to derive ratings was flawed and un-
reliable; the rating agencies had re-
ceived substantially larger than usu-
al fees for rating structured finance 
products; and the rating agencies’ 
receipt of the fees being contingent 
upon the success of the rated prod-
ucts. Finally, the Abu Dhabi court 
held that plaintiffs’ reliance upon 
the rating agencies was reasonable 
because of the market’s reliance on 
rating agencies given “their NRSRO 
status and, at least in this case, the 
rating agencies’ access to non-public 
information that even sophisticated 
investors cannot obtain.”

In the other case before Judge 
Scheindlin, Kings County, Washing-
ton v. IKB Deutsche Industriebank 
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(which the Regulation defines as a 
loan of money secured by a charge 
against real property). Accordingly, 
mortgage brokers and mortgage 
lenders will typically be caught 
within the definition of credit bro-

ker or credit grantor, as the case 
may be, and must, therefore, register 
under the Act. This is a significant 
change in the legislative framework 
since, previously, mortgage lenders 
typically were not required to issue 
disclosure documents to borrowers 
in connection with New Brunswick 
mortgage loans.

Given that it is now an offense 
under the Act to fail to provide the 
required disclosure information, les-
sors, credit brokers, and credit grant-
ors will want to ensure that they 
understand and comply with the pro-
visions of the Act and should review 
the Act and the Regulation in detail.
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