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1	 Legislation

What legislation is applicable to bankruptcies and reorganisations?

Bankruptcy liquidations are governed by the Bankruptcy and 
Insolvency Act 1985 (BIA). Restructuring proceedings may be 
initiated under the BIA or the Companies’ Creditors Arrangement 
Act 1984 (CCAA). Both statutes are federal legislation. The BIA 
provides for both reorganisations and liquidations of insolvent 
businesses (and individuals), whereas the CCAA deals only with 
reorganisations of corporate businesses. 

Where complex or fundamental changes must be made 
to the shareholdings and debt structures of corporations, the 
‘arrangement’ provisions of the Canada Business Corporation 
Act (CBCA) and comparable provincial legislation are applicable. 
CBCA corporate reorganisations can include amalgamations, 
liquidations, dissolutions or a combination of any of these. 
Occasionally, ‘arrangement’ proceedings are used in conjunction 
with reorganisations under the BIA or the CCAA.

2	 Excluded entities

What entities are excluded from bankruptcy proceedings and what 

legislation applies to them?

Federally incorporated banks and insurance companies are excluded 
from the BIA and CCAA and are dealt with under the Federal  
Winding-up and Restructuring Act. The BIA also excludes railways, 
savings banks, loan companies and building societies. The CCAA 
applies to a company or an affiliated group of companies with 
liabilities in excess of C$5 million.

3	 Secured lending and credit (immoveables)

What are the principal types of security devices that are taken on 

immoveable (real) property?

Security on immoveable property is usually taken in the form of a 
‘mortgage’ or ‘charge’ which is registered in the Land Registry Office 
in the province in which the real property is located. On default, 
the secured party can usually elect between selling the property and 
claiming any deficiency in the amount owing from the debtor, or 
obtaining title in court proceedings to retain the property as its own, 
in which case its claims against the owner are extinguished.

4	 Secured lending and credit (moveables)

What are the principal types of security devices that are taken on 

moveable (personal) property?

Security interests in moveable property are dealt with on a province-
by-province basis under provincial personal property security 
legislation. This legislation provides the requirements for taking 
‘security interests’ in ‘personal property’ through the mechanism 

of ‘security agreements’. It also prescribes conditions for enforcing 
security interests and the ranking of competing security interests. 
Finance leases of moveables are generally considered to be security 
interests and in many provinces leases of moveables for terms 
exceeding a year must be registered as security interests. Non-
possessory security interests usually require registration in the 
general public registration system.

5	 Unsecured credit

What remedies are available to unsecured creditors? Are the 

processes difficult or time-consuming? Are pre-judgment attachments 

available? Do any special procedures apply to foreign creditors?

An unsecured creditor must first prove its debt through proceedings 
in court. Once a judgment is obtained, assets of the debtor (including 
amounts owing to the debtor) may be seized by a court officer and 
sold, through a variety of mechanisms, to satisfy the judgment. 
The proceeds are distributed pro rata among all creditors holding 
judgments against the debtor in the locality in which the seizure 
took place. These remedies are not difficult or time-consuming 
unless the legal proceedings are defended. 

Although somewhat uncommon, pre-judgment attachments 
are available prior to judgment being recovered by the creditor. A 
creditor may also be able to obtain one of several types of temporary 
orders that have the effect of freezing or tying up personal or real 
property pending a court hearing on the creditor’s claims against 
it.

There is no distinction between foreign and domestic creditors, 
except that a foreign plaintiff may be required to pay into court 
amounts as security for the legal costs of the defendant if the 
defendant is successful because of the ‘loser pays’ rule in Canadian  
litigation.

6	 Courts

What courts are involved in the bankruptcy process? Are there 

restrictions on the matters that the courts may deal with?

Under federal bankruptcy law, the superior court in each of Canada’s 
10 provinces has jurisdiction over bankruptcy matters. There is no 
formal, separately established bankruptcy court. Superior court 
judges in the common law jurisdiction provinces are considered to 
have an inherent jurisdiction to deal with matters even if there are 
no specific statutory provisions dealing with a particular matter.
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7	 Voluntary liquidations

What are the requirements for a debtor to commence a 

voluntary liquidation of its business? What are the effects of the 

commencement of the liquidation?

A voluntary liquidation under the BIA commences when a debtor 
files an assignment in bankruptcy with the government bankruptcy 
office, accompanied by a sworn statement listing its assets and 
obligations.

All of the debtor’s unencumbered assets vest in its bankruptcy 
trustee subject to the rights of the debtor’s secured creditors to 
deal with their collateral. Unsecured creditors’ remedies against 
the debtor’s assets are stayed but there is only a very limited stay 
against proceedings by secured creditors.

8	 Involuntary liquidations

What are the requirements for creditors to place a debtor in 

involuntary liquidation? What are the effects of the commencement of 

the liquidation?

A creditor can initiate an involuntary liquidation proceeding under 
the BIA if the creditor has an unsecured claim of at least C$1,000. 
To obtain a bankruptcy order, the creditor must establish that the 
debtor is insolvent and has committed an ‘act of bankruptcy’ within 
the six months preceding the commencement of the case. The most 
common ‘act of bankruptcy’ is failing to meet liabilities generally 
as they become due. A debtor can also be placed in liquidation 
under the BIA if its proposal (see question 9) is rejected by its 
unsecured creditors or is not approved by the court, or if certain 
filing deadlines are not met. The practical effect of a liquidation is 
the same whether it is commenced voluntarily or involuntarily.

9	 Voluntary reorganisations

What are the requirements for a debtor to commence a financial 

reorganisation? What are the effects of the commencement of the 

reorganisation?

Voluntary reorganisations under the BIA are commenced by either 
filing a proposal (which constitutes the debtor’s reorganisation 
plan) or by filing a notice of intention to file a proposal. Where a 
notice of intention is filed, the debtor must file cash flow statements 
for its business within 10 days and must file its proposal within 30 
days. The court can extend the time for filing a proposal (provided 
that the debtor is proceeding with diligence and in good faith) 
for up to a maximum of six months, although it can only grant 
extensions for up to 45 days at a time. The debtor normally carries 
on its business in the normal course subject to review by the trustee 
and the supervision of the court.

To commence a voluntary reorganisation under the CCAA, a 
debtor must make an application to the court to persuade it of 
the appropriateness of being granted reorganisational protection 
under the CCAA. In granting relief to a reorganising debtor, a 
Canadian court will routinely grant a very comprehensive stay of 
proceedings against actions by creditors while the debtor’s plan 
is begin negotiated and developed. If relief under the CCAA is 
granted, the court appoints a ‘monitor’ as an independent court 
officer to look after the interests of the creditors generally and to 
report to the court and to the creditors on the debtor’s progress 
with its reorganisation.

10	 Involuntary reorganisations

What are the requirements for creditors to commence an involuntary 

reorganisation? What are the effects of the commencement of the 

reorganisation?

Under the BIA, a receiver or liquidator can commence an involuntary 
reorganisation on behalf of the debtor over which it has been 
appointed. Involuntary BIA reorganisations commenced by creditors 
are rare. Creditors can commence involuntary reorganisations 
under the CCAA, but these are also very infrequent.

The stays of proceedings against actions by creditors in 
involuntary reorganisations are comparable to those in voluntary 
reorganisations. In voluntary reorganisations, however, the debtor 
is more likely to be able to create a broader reorganisational 
framework of protective court orders than a creditor could obtain 
in an involuntary reorganisation which is being resisted by the 
debtor.

11	 Mandatory commencement of insolvency proceedings

Are companies required to commence insolvency proceedings in 

particular circumstances (to avoid personal liability to directors and 

officers or otherwise)? In what circumstances must companies do so? 

If proceedings are not commenced, what liabilities can result?

There are no specific legislative requirements that compel a 
company to commence insolvency proceedings.

12	D oing business in reorganisations

Under what conditions can the debtor carry on business during a 

reorganisation? What conditions apply to the use of assets and to 

creditors who supply goods or services after the filing? What are 

the roles of the creditors and the court in supervising the debtor’s 

business activities?

During both BIA and CCAA reorganisations, the debtor typically 
continues to carry on business in the normal course. BIA trustees 
and CCAA monitors must be appointed in reorganisations but 
they do not normally play an active role in the debtor’s business 
operations during a restructuring except for transactions that are 
outside the ordinary course of business. Significant transactions 
that are out of the ordinary course of the debtor’s business are 
usually submitted to the court for its approval. The role of trustees 
and monitors is generally confined to monitoring and reporting 
to the creditors and to the court as to the debtor’s business and 
operations. During a reorganisation, parties to contracts with the 
debtor are prohibited from terminating their agreements on the 
grounds of insolvency, but they may require that the debtor pay 
for goods and services in cash. For changes that would result from 
legislation passed by parliament but not in force, see question 41.

13	 Rejection and disclaimer of contracts in reorganisations 

Can a debtor in a reorganisation reject or disclaim an unfavourable 

contract? Are there contracts that may not be rejected? What 

procedure is followed to reject a contract and what is the effect of 

rejection on the other party?

In both CCAA and BIA reorganisations, a debtor may disclaim 
unfavourable contracts. A CCAA First Day Order will normally 
provide the debtor with authority to disclaim any unprofitable or 
burdensome contract by giving a disclaimer notice without the need 
for a separate application to the court. In BIA reorganisations, the 
debtor may unilaterally cease performing contracts. Counterparties 
who have been subjected to a contractual termination may a file 
claim in a CCAA debtor’s plan and an unsecured claim in a BIA 
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debtor’s reorganisation proceedings for the damages caused by the 
termination of the contract. Certain types of contract, however, 
cannot be disclaimed, such as collective bargaining agreements, 
security documents and unique contracts (where the remedy of 
specific performance is available). In addition, a landlord in a BIA 
reorganisation may challenge a disclaimer of its lease in court. 
CCAA and BIA disclaimers are generally carried out by a simple 
notice or letter delivered to the counterparty.

14	 Sale of assets

In reorganisations and liquidations, what provisions apply to the sale 

of specific assets out of the ordinary course of business and to the 

sale of the entire business of the debtor? Does the purchaser acquire 

the assets ‘free and clear’ of claims or do some liabilities pass with 

the assets?

In liquidations under the BIA, the assets of the debtor (apart from 
assets that are subject to secured claims and assets that are held in 
trust) vest in the trustee in bankruptcy who is empowered to sell 
them with the permission of the board of inspectors of the estate. 
In a reorganisation under the BIA, the sale of the debtor’s assets 
is usually supervised by the trustee in the reorganisation and sales 
of assets out of the ordinary course of business and, particularly, 
a sale of the debtor’s business as a whole, customarily require the 
permission of the court.

The rights of the debtor in a CCAA reorganisation to sell assets 
will be set out in the court order that grants protection to the debtor. 
The usual practice is that sales of assets in the ordinary course of 
business are permitted but that sales out of the ordinary course of 
business including a sale of the debtor’s entire business requires the 
permission of the court.

In both BIA and CCAA proceedings, it is possible to conclude 
a sale of assets of the debtor, including a sale of substantially all of 
the assets of the debtor, without the necessity of awaiting a formal 
BIA Proposal or CCAA Plan. For changes that would result from 
legislation passed by parliament but not in force, see question 41.

15	 Stays of proceedings and moratoria

What prohibitions against the continuation of legal proceedings 

or the enforcement of claims by secured and unsecured creditors 

are imposed by legislation or court order in liquidations and 

reorganisations? In what circumstances may secured or unsecured 

creditors obtain relief from such prohibitions?

In a BIA reorganisation, an automatic stay of proceedings is 
imposed on secured and unsecured creditors. However, the stay 
does not apply to those secured creditors who took possession 
of their collateral before the filing or who gave formal notice of 
intention to enforce their security more than 10 days before the 
filing. The court can lift a stay in a BIA reorganisation if the creditor 
is likely to be ‘materially prejudiced’ by the stay or if it is otherwise 
equitable that the stay be lifted. 

In a BIA liquidation, there is an automatic stay of proceedings 
by unsecured creditors, but the stay does not affect secured 
creditors who are generally free to enforce their security outside 
of the liquidation process. A limited stay of a secured creditor’s 
realisation in a liquidation can be sought from the court by the 
trustee to preserve the value of the assets of the estate. Although 
an unsecured creditor can apply to the court for relief from the 
stay, such unsecured creditor is virtually never permitted to pursue 
seizure remedies. 

In a CCAA reorganisation, a very broad stay of proceedings 
is imposed against both secured and unsecured creditors. The 
initial period of the stay is limited to 30 days, although the stay 

period is usually extended by the court if the debtor is working 
constructively toward a suitable plan of arrangement. The CCAA 
contains no specific provisions dealing with relief from the stay, but 
in general, stays have been lifted where a debtor’s plan was likely to 
fail or where the debtor showed no progress in developing a plan 
of arrangement of compromise.

16	A rbitration processes in bankruptcy

How frequently are arbitration procedures used in insolvency 

proceedings? What limitations are there on the availability of 

arbitration procedures in insolvency cases? In insolvency proceedings, 

will the court allow arbitration proceedings to continue after an 

insolvency case is opened?

There are no specific provisions in the BIA or CCAA relating to 
arbitration processes. To the extent that arbitration proceedings are 
in progress at the time of the debtor’s filing, they would be subject 
to any applicable stay of proceedings. 

Within insolvency proceedings, there is judicial precedent 
for referring stakeholder disputes to alternative forms of dispute 
resolution such as mediation. Moreover, the practice in CCAA cases 
is to delegate responsibility for resolving creditor claims to ‘claims 
officers’, who are often senior insolvency lawyers or retired judges. 
Decisions of claims officers are subject to a right of appeal to the 
court. 

17	 Set-off and netting

To what extent are creditors able to exercise rights of set-off or netting 

in a liquidation or in a reorganisation? Can creditors be deprived of the 

right of set-off either temporarily or permanently?

Canadian law recognises claims for ‘legal set-off’ and ‘equitable 
set-off’ in liquidations and reorganisations. Legal set-off requires 
that claims be both liquidated and mutual. Equitable set-off can 
exist whether or not debts are liquidated or unliquidated. Instead, 
the court looks at the connection between the various claims in 
respect of which set-off is asserted. If the connection between such 
claims would make it unfair or inequitable to permit one party to 
recover its claim without permitting the other party to set-off what 
is owed to it, the courts will permit the claims to be set-off against 
each other. 

Valid set-off claims are expressly preserved in the BIA. In a 
CCAA reorganisation, the initial court order may temporarily 
restrain the exercise of rights of set-off. Set-off will, however, be 
recognised and permitted for the purposes of creditors’ claims in a 
CCAA plan. Both the BIA and CCAA contain special provisions that 
expressly permit netting of particular types of financial contracts 
such as swaps, repurchase agreements and commodity contracts. 

18	 Intellectual property assets in insolvencies

May the licensor or owner of the IP terminate the debtor’s right to 

use it when an insolvency case is opened? To what extent may an 

insolvency administrator continue to use IP rights granted under 

an agreement with the debtor? May an insolvency representative 

terminate a debtor’s agreement with an IP licensor or owner to 

continue to use the IP for the benefit of the estate?

The commencement of a bankruptcy proceeding under the BIA 
does not automatically terminate a contract except for those 
(such as employment contracts) which are personal in nature. A 
bankruptcy trustee is entitled to step into the shoes of the debtor 
and perform a contract, while also requiring the other party to 
perform it. If, however, the trustee does not begin fulfilling the 
debtor’s obligations under a contract within a reasonable period of 
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time, the other party can treat the contract as terminated. 
It is not clear whether a bankruptcy trustee of a licensee may 

disclaim (terminate) an agreement with the licensor and continue 
to use the licensed intellectual property. A determination of rights 
may depend on whether the license can be considered as a grant of 
a property interest or as a simple contract. If it is a simple contract, 
a disclaimer of the license agreement would likely preclude further 
use of the licensed property. There is very little judicial guidance 
on this issue. 

Under the CCAA, a debtor remains in possession of its property 
and therefore continues to have the benefit of contracts to which it 
is a party. A CCAA initial order will typically prohibit third parties 
from terminating their agreements with the debtor. Only in rare 
circumstances will the court allow the termination of contracts by 
third parties during an ongoing CCAA restructuring. 

19	 Post-filing credit

Does your country’s insolvency system allow a debtor in a liquidation 

or reorganisation to obtain secured or unsecured loans or credit? 

What priority is given to such loans or credit?

While there is no specific provision in either the BIA or the CCAA, 
the courts have begun to allow priority liens over existing security 
if they think that it is essential to the debtor’s needs. This funding 
is analogous to debtor-in-possession (DIP) financing in the US. 
However, under Canadian practice, there are fewer protective 
provisions regarding post-filing credit and financing. For example, 
there is no provision for ‘adequate protection’. Priority borrowings 
over the objections of existing secured creditors are still, therefore, 
very rare. A reorganising company with a viable prospective 
restructuring will be permitted to borrow and grant security 
ranking ahead of the claims of unsecured creditors.

There is, however, no ‘administrative expense priority’ available 
under either the BIA or CCAA for general post-filing credit obtained 
by the debtor in the normal course. For changes that would 
result from legislation passed by parliament but not in force, see  
question 41.

20	 Successful reorganisations

What features are mandatory in a reorganisation plan? How are 

creditors classified for purposes of a plan and how is the plan 

approved? Can a reorganisation plan create releases in favour of third 

parties, and, if so, in what circumstances?

There are few statutory requirements for a debtor’s BIA proposal 
or CCAA plan. A BIA proposal must, however, provide for the 
prompt payment of certain preferred claims, including employee 
wage claims and certain governmental claims. 

Both CCAA plans and BIA proposals must be accepted by a 
‘double majority’ of creditors (ie, by 50 per cent in number holding 
two-thirds in value of the unsecured creditors voting on a BIA 
proposal and by 50 per cent in number holding two-thirds in value 
of each class of creditors voting on a CCAA plan) and approved 
by the court. Creditor classes in CCAA proceedings are established 
based on a ‘commonality of interest’ test. The court will approve a 
plan or proposal that has been accepted as creditors as long as it is 
‘fair and reasonable’ from the point of view of the general body of 
creditors. For changes which would result from legislation passed 
by parliament but not in force, see question 41.

21	 Expedited reorganisations

Do procedures exist for expedited reorganisations?

Neither the BIA nor the CCAA contains formal procedures for 
implementing expedited reorganisations. Nonetheless, the provisions 
of both statutes are flexible enough to accommodate pre-packaged 
reorganisations at a very early stage in a restructuring proceeding. 
With sufficient advanced planning and creditor consultation and 
support, ‘pre-packaged reorganisations’ can be accommodated in 
both BIA proposals and CCAA plans.

22	 Unsuccessful reorganisations 

How is a proposed reorganisation defeated and what is the effect of 

the plan not being approved? What happens if there is default by the 

debtor in performing an approved plan? 

A BIA proposal must be approved by at least 50 per cent in number 
and two-thirds in value of the claims of creditors voting on the 
proposal. If this approval is not received from unsecured creditors, 
the debtor is automatically placed in liquidation. If a secured 
creditor class votes against the proposal, an automatic liquidation 
does not take place but the stay of proceedings against the secured 
creditors of that particular class ends. A proposal will also fail if 
the court refuses to approve it. Subsequently, if the debtor defaults 
in performing a proposal that has been approved by creditors and 
the court, the court may annul the proposal, which leads to an 
immediate liquidation of the debtor’s assets although transactions 
properly undertaken during the reorganisation period are not 
nullified. 

Under the CCAA, there is no automatic liquidation if unsecured 
creditors reject the CCAA plan, but the court-imposed stay of 
proceedings is usually terminated and creditors may exercise their 
remedies. A secured creditor class that votes against the plan may 
thereafter deal with its security regardless of whether the plan 
succeeds or fails. Failing to obtain support from major secured 
creditors may jeopardise the liability of a plan. As in the BIA, the 
court must approve a plan before it becomes effective.

23	 Bankruptcy processes 

During a bankruptcy case, what notices are given to creditors? What 

meetings are held? What committees are or can be formed? What 

powers or responsibilities do these committees have? May creditors 

initiate proceedings to pursue remedies against third parties?

In a BIA liquidation, the trustee is required to call a meeting of 
creditors within 21 days. Meetings of creditors must also be called 
in a reorganisation proceeding for the creditors to vote on the 
debtor’s proposal. Subsequent meetings are not mandatory and 
are generally rare. The only statutory committee of the estate is 
the board of inspectors, which is elected by the creditors at the 
first meeting of creditors. In general, the inspectors review and 
verify the operation and finances of the estate as well as review 
and consider the trustee’s administration. Creditors may form 
unofficial committees, but such committees need not be recognised 
by the trustee or the court and are not funded by the estate. 
Reorganisational proceedings under the BIA do not specifically 
require the appointment of a board of inspectors although their 
appointment is common in BIA reorganisations. Creditors are able 
to initiate proceedings to pursue remedies against third parties or 
seek changes in the administration of the estate. 
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24	 Insolvency of corporate groups

In insolvency proceedings involving a corporate group, are the 

proceedings by the parent and its subsidiaries combined for 

administrative purposes? May the assets and liabilities of the 

companies be combined into one pool for distribution purposes?

Neither the BIA nor the CCAA specifically contemplates the 
procedural or substantive consolidation of debtor corporations. 
However, it is common for multiple insolvent affiliated corporations 
to make simultaneous filings under the CCAA or BIA. These 
proceedings are often heard by the court at the same time for 
procedural efficiency, although corporate distinctions between the 
group members are still maintained.

There have been some cases in which affiliated corporations 
have reorganised their affairs on a consolidated basis under 
the CCAA but, where this has occurred, it has usually been on 
a consensual basis. Canadian case law on the consolidation of 
affiliated corporations is extremely limited.

25	 Modifying creditors’ rights

May the court change the rank (priority) of a creditor’s claim? If so, 

what are the grounds for doing so and how frequently does this occur?

Canadian experience in this area is limited, but continues to develop. 
In a handful of cases, it has been suggested that a court may modify 
the priority of creditors’ claims under the BIA in order to remedy 
unfair conduct. Other statutory measures exist to modify priorities 
in cases involving improper conduct.

26	 Enforcement of estate’s rights

If the insolvency administrator is without assets to pursue a claim that 

is available to the estate, are there procedures by which the creditors 

can pursue the estate’s remedies? If so, to whom do the fruits of the 

remedies belong?

If the trustee under the BIA fails or is unable to pursue remedies 
that would benefit the estate, a creditor may, with court approval, 
pursue the remedies and any benefit received will belong to that 
creditor and other participating creditors. The distinctive feature 
is that creditors who do not participate in the proceedings do not 
share in any of the recoveries.

27	 Claims and appeals

How is a creditor’s claim submitted and what are the applicable time 

limits? How are claims disallowed and how does a creditor appeal a 

disallowance? Are there any provisions that deal with the purchase, 

sale or transfer of claims against the debtor?

Both secured and unsecured creditors must file proofs of claim 
with the BIA trustee or CCAA monitor, including creditors with 
contingent or unliquidated claims. There is no statutory time limit 
for filing proofs of claim but a creditor that does not file a proof 
of claim cannot vote at meetings of creditors and will not receive a 
distribution on its claim. Once a proof of claim has been filed, the 
trustee or monitor either accepts or disallows the claim. A creditor 
that is dissatisfied with a decision of the trustee or monitor may 
appeal the decision to the court.

Bar-date procedures for filing claims in a CCAA reorganisation 
are not provided for in the CCAA and are usually set out in a 
separate court order. The court order will also prescribe the 
procedure for the creditor to follow on a disallowance of its claim 
by the monitor.

Neither the BIA nor the CCAA contains provisions dealing 
with the purchase, sale or transfer of claims against the debtor. A 

transferee of a claim must provide formal notice of the transfer to 
the trustee or monitor to confirm the transfer.

28	 Priority claims

What are the major governmental and non-governmental privileged and 

priority claims in liquidations and reorganisations? Which priority and 

privileged claims have priority over secured creditors?

The major priority claims in liquidations and reorganisations include 
governmental claims for taxes withheld from employees’ wages, 
wage arrears, pension contribution arrears and environmental 
clean-up costs. Additionally, the recently proclaimed Wage Earner 
Protection Program Act together with certain amendments to the 
BIA have established a limited super-priority employee wage claim 
and an unlimited claim to pension contribution arrears in liquidation 
proceedings (although not in reorganisations). Property held in trust 
by the debtor is not included in the property of the estate. Ranking 
below secured creditors in liquidations and reorganisations are 
specified preferred claims, such as administrative expenses, certain 
municipal taxes and rent arrears. Under the CCAA, there are no 
statutorily specified preferred creditors, although CCAA orders 
often provide for comparable priority claims. After secured and 
preferred creditors have been paid in full, unsecured creditors 
receive any remainder on a pro rata basis. For changes that would 
result from legislation passed by Canada’s parliament but not set in 
force, see question 41.

29	 Liabilities that survive insolvency proceedings

Do any liabilities of a debtor survive insolvency so that they are 

enforceable against the debtor after it has reorganised? 

In a BIA liquidation, debtors are not released from pre-filing 
liabilities arising from fraud or from fines and penalties imposed 
by a court. In both BIA and CCAA reorganisations, the debtor 
and any purchaser of the debtor’s business are bound by collective 
agreements (labour agreements with unions) and remain liable for 
environmental clean-up costs. Further, pre-filing secured creditors 
continue to have claims against pre-filing and post-filing assets of 
the debtor in which they have been granted a security interest.

30	D istributions

How and when are distributions made to creditors in liquidations and 

reorganisations?

In a BIA liquidation, the trustee must first make payment of priority 
and preference claims before making distributions to unsecured 
creditors. In a major case, a trustee will often make one or more 
interim distributions to unsecured creditors. A final distribution 
is made to unsecured creditors once all of the property of the 
debtor has been realised and all claims against the estate have been 
settled.
Under a BIA proposal and CCAA plan of arrangement, distributions 
are made in accordance with the terms of the respective proposal or 
plan. Since plans and proposals are tailored to the specific debtor, 
distributions times and amounts will vary.

31	 Transactions that may be annulled

What types of transactions can be annulled or set aside in 

bankruptcies and what are the grounds? What is the result of a 

transaction being annulled?

The BIA, in both liquidations and reorganisations, allows the 
bankruptcy or proposal trustee to apply to the court to annul certain  
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transactions. These transactions include: 
•	  �‘preferences’, which are transactions within three months of 

bankruptcy (12 months for insiders) made by the debtor with 
the intent of preferring one creditor over others; 

•	  �‘reviewable transactions’, which are transactions with insiders 
at undervalues or overvalues;

•	  �‘settlements’, which include transfers where an interest in 
property or control over it is retained by the debtor; and 

•	  dividends that are paid when the debtor was insolvent.

For changes that would result from legislation passed by parliament 
but not in force, see question 41.

Trustees may also use provincial avoidance legislation to 
challenge pre-bankruptcy transactions. If a transaction is annulled, 
the trustee may recover property from the purchaser, unless the 
purchaser is a bona fide purchaser for value.

32	 Proceedings to annul transactions

Does your country use the concept of a ‘suspect period’ in 

determining whether a transaction by an insolvent debtor can be 

annulled? May voidable transactions be attacked by secured creditors 

or by unsecured creditors or only by a liquidator or trustee? May they 

be attacked in a reorganisation or suspension of payments or only in 

a liquidation?

Canadian law does not use the concept of a ‘suspect period’. Time 
limits in which pre-bankruptcy transactions can be attacked are 
prescribed by the BIA. 

The conventional view is that voidable transactions can be 
attacked only by the trustee in bankruptcy or by creditors to whom 
the trustee has assigned the remedy.

Transactions can be attacked in a BIA proposal in the same 
manner as in a liquidation. There are no similar provisions for 
avoiding transactions in the CCAA, although a CCAA plan can 
provide for such powers and provisions.

33	D irectors and officers

Are corporate officers and directors liable for or can they be made to 

pay obligations owed by their corporations?

Directors are liable to employees for up to six months’ arrears 
of wages for services performed by the employees during their  
directorships.

Additionally, directors are liable for certain amounts payable 
by the corporation to governmental revenue authorities, such as 
unremitted source deductions (eg, income tax, government pension 
plan contributions and employment insurance premiums deducted 
from employees and, in certain circumstances, sales taxes that were 
collected but not paid by the corporation prior to bankruptcy. 
Directors may escape liability for these payments if they exercise 
the ‘due diligence’ and skill of a competent director.

Officers and directors can also, in general, be found to be 
personally liable for offences committed by the corporation if 
the officer or director directed, authorised or participated in the 
commission of the offence.

34	D uties of directors to creditors prior to bankruptcy

Do corporate directors and officers have any liability for pre-bankruptcy 

actions by their companies? Can they be made subject to sanctions or 

penalties for other reasons?

In addition to employee wage withholdings and unpaid sales 
taxes (see question 33), directors can be held personally liable for 
environmental clean-up costs.

Directors and officers have a general corporate duty to 
act honestly and in good faith and have fiduciary duties to the 
corporation. Directors and officers have recently been held not to 
owe fiduciary duties to creditors when the company is insolvent. 
For changes that would result from legislation passed by parliament 
but not in force, see question 41.

35	 Creditors’ enforcement

Are there processes by which some or all of the assets of a business 

may be seized outside of court proceedings? How are these processes 

carried out?

Liquidations can be carried out in receiverships, which is a creditor’s 
remedy against the debtor’s business. Although receivership is also 
available as a court-ordered remedy, receivership can be an out-of-
court procedure where a secured creditor appoints a receiver under 
its security to take possession of all or part of the debtor’s assets 
that are subject to the security. The receiver will usually sell all 
of the debtor’s business. Liquidations of businesses in out-of-court 
receiverships are becoming less common in Canadian practice, but 
are still often encountered in smaller cases.

Secured creditors with security on moveable property can 
enforce their security by seizure and sale either in court or out of 
court. Creditors with security on immoveable property can take 
possession and retain the property in satisfaction of their claims 
through court proceedings or sell the property out of court or in 
court proceedings to satisfy the obligations owed to them.

36	 Corporate procedures

Are there corporate procedures for the liquidation or dissolution of 

a corporation? How do such processes contrast with bankruptcy 

proceedings?

The CBCA and comparable provincial legislation allow shareholders 
to carry out non-insolvent liquidations and also provide for 
liquidation under the supervision of the court. A court liquidation 
may be instituted by the corporation itself (voluntary cases) or by a 
shareholder or creditor (involuntary cases).

The ‘arrangement’ procedures in the CBCA and comparable 
provincial legislation that allow exchanges of securities and 
amalgamations have been used increasingly in complex 
reorganisations by themselves or in conjunction with insolvency 
procedures.

37	 Conclusion of case

How are liquidation and reorganisation cases formally concluded?

A corporate debtor in liquidation under the BIA can only obtain 
a discharge from bankruptcy by paying all of its creditors in full, 
which is usually accomplished by means of a BIA proposal. A 
liquidation case can conclude once the trustee has distributed the 
assets to the creditors and has obtained its discharge from the court 
upon reporting on the administration of the estate.

A reorganisation in a BIA proposal is completed when the 
proposal is fully performed. A CCAA reorganisation concludes 
when the CCAA plan is fully performed and the monitor is 
discharged by the court.



www.gettingthedealthrough.com 	 85

Cassels Brock & Blackwell LLP	 Canada

38	 UNCITRAL Model Law

Is the adoption of the UNCITRAL Model Law on Cross-Border 

Insolvency under consideration in your country? If so, what is the 

present status of this consideration?

Amendments to Canadian bankruptcy legislation passed by 
parliament but not in force propose adopting some of the provisions 
of the UNCITRAL Model Law. The Canadian provisions relating 
to the Model Law, however, will differ from most other adaptations 
of the Model Law in that the text of many of the articles has been 
changed and over 30 per cent of the articles in the Model Law have 
been partially or entirely omitted from the Canadian version.

39	 International cases

What recognition or relief is available concerning an insolvency 

proceeding in another country? How are foreign creditors dealt with 

in liquidations and reorganisations? Are foreign judgments or orders 

recognised and in what circumstances? Is your country a signatory 

to a treaty on international insolvency or on the recognition of foreign 

judgments?

In amendments to the BIA and the CCAA in 1997, Canada adopted 
a ‘concurrent proceedings’ model, which encourages cooperation by 
Canadian courts with courts in other jurisdictions. Canadian courts 
are empowered to make orders and grant relief to facilitate or 
implement arrangements that will coordinate Canadian proceedings 
with foreign proceedings.

There is no distinction between domestic and foreign creditors 
as regards their ability to commence insolvency proceedings, prove 
claims and share in the proceeds of the estate. Foreign judgments 
between parties tend to be recognised in Canada if the foreign 
jurisdiction had ‘substantial contacts’ with the parties and the matters 
at issue in the proceedings and provided that the enforcement of the 
judgment does not contravene Canadian public policy. A Canadian 
court order is required to enforce a foreign judgment. A foreign 
corporate liquidation is entitled to recognition if it is made in the 
corporation’s country of incorporation. Canada is not a party to 
any bilateral or multilateral insolvency convention.

40	 Cross-border insolvency protocols and joint court hearings

In cross-border cases, have the courts in your country entered into 

cross-border insolvency protocols or other arrangements to coordinate 

proceedings with courts in other countries? Have courts in your 

country communicated or held joint hearings with courts in other 

countries in cross-border cases? If so, with which other countries?

Canadian courts have been receptive to recognising insolvency 
and reorganisational proceedings in other jurisdictions and 
to coordinating administrations of Canadian assets with 
administrations in other countries. The principal means of doing 

so is through the use of cross-border insolvency protocols.
Cross-border insolvency protocols have been adopted and 

approved by the courts in many major cases involving Canada and 
the US. Additionally, joint hearings have been held between courts in 
Canada and the US in several recent cross-border reorganisations.

41	 Pending legislation

Is there any new or pending legislation affecting domestic bankruptcy 

procedures, international bankruptcy cooperation or recognition of 

foreign judgments and orders?

The reform of Canada’s insolvency laws continues to move slowly. 
In late 2005, parliament passed broad-ranging reforms to the BIA 
and the CCAA shortly before a Canadian federal election on the 
understanding that the legislation would not come into force until 
further parliamentary hearings were held after the election. It was 
recognised that there were numerous issues in the legislation that 
were in need of attention.

In 2006, the new government received numerous 
recommendations for further amendments to the CCAA and the BIA 
and in fact passed amending legislation to amend the earlier still-
unproclaimed legislation. In late 2007, however, the government 
indicated it was prepared to pass the new legislation, although any 
new legislation would be unlikely to be in force until mid-2008. 

The new legislation would, if enacted in its present form, result 
in a number of changes to domestic bankruptcy procedures. Under 
the new Act, in both BIA and CCAA reorganisations, the court 
could order ‘debtor in possession’ financing and provide the interim 
lender with priority over existing security (a codification of existing 
court practice). Protection of claims for unpaid wages is substantially 
increased under the new legislation. Some claims for unpaid wages 
and unremitted employee pension contributions would take 
priority under secured creditors’ claims under both the BIA and 
CCAA. Union labour agreements will not be subject to rejection 
or disclaimer in reorganisations. A court will be able to remove 
a director of a company reorganising under the BIA or CCAA, 
if the director is or may impair the success of the reorganisation. 
As well, reporting requirements during reorganisations would be 
enhanced and improved, and reclamation rights of unpaid suppliers 
will be slightly enhanced. Procedures are introduced to deal with 
executory contracts in reorganisations. The current provisions in 
the BIA permitting trustees to review pre-bankruptcy ‘reviewable 
transactions’ and ‘preferences’ would be replaced with review 
provisions for a ‘transfer at undervalue’. The review period for 
transactions with purchasers unrelated to the bankruptcy would 
be one year. For related purchasers, the review period would be 
five years.

In a CCAA reorganisation, the court would be given statutory 
authority to order a critical supplier to continue to supply goods 

Canada enacted far-ranging changes to its insolvency legislation in 

2007 and 2008. Only a few of those changes have actually been 

proclaimed in force. Most notably, the controversial Wage Earner 

Protection Program, which created a super-priority for arrears of wages 

and pension contributions over the claims of secured creditors, had 

been expected to lead to a contraction of commercial credit although 

it is too soon to assess the extent to which this has occurred. 

Other amendments that have been enacted but not proclaimed in 

force (as described in question 41) remain on the horizon and many 

Canadian insolvency professionals have predicted that there will be 

significant changes in the Canadian credit market and in Canadian 

reorganisational practice when these charges are ultimately proclaimed 

in force. On the other hand, the Canadian bankruptcy judiciary 

continues to occupy a leading position in the improvement of cross-

border and multinational reorganisations and restructurings through 

the cooperative use of court-to-court communications and cross-border 

insolvency protocols to coordinate and cooperate in multinational 

cases.

Update and trends
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and services on credit, with payment secured by the reorganising 
debtor’s assets. In both BIA and CCAA reorganisations, any asset 
sales outside of the ordinary course of business would require court 
approval, and the court could authorise the sale of a reorganising 

debtor’s assets free of any security interest (a codification of existing 
court practice). In a BIA liquidation, any sale of assets by the trustee 
to a person who is related to the debtor would also require court 
approval.
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quick reference tables

Ca
na

da Applicable bankruptcy law, reorganisations: liquidations

Bankruptcy and Insolvency Act (BIA) (used for liquidations and smaller reorganisations) 
and Companies’ Creditors Arrangement Act (CCAA) (used for larger commercial 
reorganisations). Liquidations considerably outnumber reorganisations. CCAA 
reorganisations are reasonably infrequent and are restricted to larger cases.

Customary kinds of security devices on immoveables

Mortgages (liens or charges) that are registered on immoveable property in the public 
land registration office in the province where the immoveable is located.

Customary kinds of security devices on moveables

‘Security interests’ on moveables under personal property security legislation have 
replaced chattel mortgages, conditional sales (hire/purchase) agreements and 
assignments of book debts although some of these terms are still used to describe 
their particular form of security interests.

Stays of proceedings in reorganisations/liquidations

Reorganisations: BIA stays against secured and unsecured creditors claims are 
automatic on filing. Courts can lift the stays in cases of unfairness. CCAA stays are 
broader and are created by court order when CCAA protection is granted. 

Liquidations: stays of proceedings by unsecured creditors and very limited stays of 
proceedings against secured creditors.

Duties of the insolvency administrator

Reorganisations: a ‘trustee’ in a BIA Proposal and a ‘monitor’ in a CCAA Plan are 
appointed in all cases and review the financial condition of the debtor, administer the 
claims-proving process and carry out distributions under the proposal or plan. 

Liquidations: a BIA Trustee is vested with the debtor’s unencumbered property, collects and 
disposes of assets, supervises the claims-proving process and distributes funds to creditors.

Set-off and post-filing credit

Rights of set-off are preserved in the BIA. They are restrained in CCAA reorganisations 
but are customarily recognised in CCAA plans. Netting is specifically preserved for 
financial contracts in both the BIA and the CCAA. 

Debtor-in-possession financing has been granted in Canadian reorganisations but 
is rarely allowed to prime (ie have priority over) existing security. Existing pre-filing 
secured claims continue to apply to the assets of a reorganising business. There is 
no general administrative expense priority in either the BIA or the CCAA although 
court orders occasionally permit it and both the BIA and the CCAA permit suppliers to 
require COD or cash terms. 

Filing claims and appeals

Proofs of claim must be filed by both secured and unsecured creditors. Claims may be 
disallowed by the trustee (BIA) or monitor (CCAA). Disallowances can be appealed to 
the court within a limited time frame.

Priority claims

Governmental claims for statutory deductions from employees’ wages are given priority 
over all other claims including secured claims on moveables. Limited reclamation rights 
are available for goods supplied shortly before bankruptcy but are not very effective. 
There is no express administrative expense priority in reorganisations. Preferred claims 
include costs of administration, up to C$2,000 (US$2,000) for unpaid wages and up to 
three months’ rent for landlords.

Ca
na

da
 c

on
ti

nu
ed Major kinds of voidable transactions

Fraudulent preferences (transactions within three months of bankruptcy – twelve 
months for insiders – made by the debtor with the intent of preferring some creditors 
over others); reviewable transactions (transactions with insiders at undervalues or 
overvalues); settlements (transfers of property where an interest or control is retained 
by the debtor); unperfected security interests, and, under most provincial legislation, 
transactions that are intended to defeat creditors’ claims.

Operating and financing during reorganisations

The debtor generally maintains management control subject to review by a trustee 
(BIA) or a monitor (CCAA) and supervision by the court. Debtor-in-possession financing 
is not provided for in the BIA or CCAA but is developing on a case-by-case basis.

Sale of assets

BIA: in liquidations, the trustee can sell assets with approval of the inspectors. In 
reorganisations, sales of assets out of the ordinary course of business requires court 
approval.

CCAA: court order governs the sales of assets. Sales out of the ordinary course of 
business usually require court approval.

Requirements for approval of reorganisations

BIA: acceptance by 50% in number and 66²/3% in value of unsecured creditors present 
and voting on the Proposal plus approval by the court. Payment of certain preferred 
claims is required. Secured creditors who do not accept a proposal are released from 
the stay of proceedings. 

CCAA: the same 50% in number and 66-2/3% in value of creditors voting in each class 
of creditors plus court approval based on a ‘fair and reasonable’ test.

Liabilities of directors and officers

General corporate duty to act honestly and in good faith. Fiduciary obligations to 
shareholders. Specific statutory liabilities for unpaid employees’ wages, unremitted 
sales tax collections and dividends issued while insolvent. Numerous other corporate 
liabilities to governmental agencies can crystallise into personal liabilities of directors. 
There can be significant exposure to environmental liabilities.

Pending legislation

Several significant changes to the BIA and CCAA were passed by Canada's parliament 
in 2005, but have not been enacted by the government. Further changes are currently 
being reviewed but have not been announced. It has been proposed in the announced 
changes that Canada adopt a variation of the Uncitral Model Law.
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