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I. Introduction
Recent years have witnessed a trend toward substantially higher damage awards in internet defamation
cases than those involving traditional media. These higher awards are largely due to the recognition that the
internet's "instantaneous," "borderless," and "far!reaching"[1] mode and extent of publication has
"tremendous power to harm reputation."[2] Once a message enters cyberspace, it is available to millions of
people worldwide. Messages can then be instantly republished at the push of a button, leading to potentially
limitless replication.
Higher awards are also attributable to questionable assumptions about the credibility of internet speech.
Although the internet enables authors to disseminate their message to a wider audience, readers must still
assess the believability of the message. Today, most writing on the internet is viewed with at least some
skepticism, particularly in unmoderated forums where anonymous posters have free reign. While courts
acknowledge that widely disseminated internet speech may not attract high damages if readers are unlikely
to give it credence,[3] courts have declined to apply theories about how credibility is evaluated in traditional
media defamation cases to the internet defamation context. Instead, courts have assumed that readers are
unlikely to discount the credibility of internet speech even where it is anonymous, rife with hyperbole and
grammatical errors, or posted in forums, chat rooms, or on blogs of questionable authority. This assumption
is at odds with traditional conceptions of credibility that associate the influence of libel with its tenor, quality
of writing, and its author's identity.
The following discussion questions this assumption and argues that although courts must remain cognizant of
the internet's unique mode of communication, traditional conceptions of credibility should still influence
damage award assessments in the internet defamation context. This is necessary to ensure that courts do
not award damages in excess of actual reputational harm, which risks encouraging excessive litigation, over!
penalizing defendants, and unduly curtailing freedom of expression on the internet.[4]
II. Credibility in Traditional Defamation Cases
To assess damages in defamation cases, courts consider the nature of the statements and their impact on
readers.[5] The context in which a statement is made is an important factor in this determination. Where a
statement is published in a manner that appears to enhance its credibility, there is a greater likelihood that
the plaintiff will suffer reputational harm.[6] This principle was recognized by the Supreme Court of Canada
in Hill where it found that the context in which the statements were made ! during a press conference on the
steps of Osgoode Hall by a lawyer dressed in robes ! gave the statements an instant aura of credibility and
significance that justified higher damages.[7] Conversely, where a statement is published in circumstances
that undermine its credibility, there is a reduced likelihood that readers will believe it.[8] This lowers the
reputational harm suffered by the plaintiff and, consequently, the appropriate quantum of damages.[9] In
McElroy v. Cowper Smith and Woodman, the Supreme Court of Canada concluded that the defendant's
mental instability and habit of making unreasoned and extravagant statements should have been taken into
account by the trial court as a circumstance discounting damages because "no reasonable businessman
would be likely to be affected in his dealings with [the plaintiffs] by statements coming from [that]
source."[10] Since "reasonable businessmen" constituted the "most important source of potential clientele"
for the plaintiffs, "their exclusion from the persons likely to be affected by" the defamation was "a mitigating
circumstance" in the assessment of damages.[11]
Following on McElroy and Hill, lower courts have frequently discounted damages where statements were
published in circumstances that undermined their credibility. In Randall v. Weich, the British Columbia
Supreme Court held that "considerations which militate in favour of a moderate award" include the fact that
"[t]he [defamatory] allegations ... are so lacking in substance and detail that most people would be inclined
to dismiss them as the outpourings of a malcontent."[12] Likewise, in Derrickson v. Tomat, the British
Columbia Court of Appeal set aside a large damage award because "restraint [should] be exercised when
assessing damages" for statements made in the context of a political debate "replete with extravagant
hyperbole, partisan viewpoints and inaccuracy [because] any libel which occurs in such a context is likely to
be taken for what it is, and thus to a considerable extent deprived of what would otherwise be its sting."[13]
Similarly, in Benko v. Scott, the Saskatchewan Court of Queen's Bench awarded lower damages because the
statements were contained in "letters [that] were sent anonymously and were clearly petty, gossipy ... [and]
certainly lacked the 'aura of credibility' found in Hill."[14]
III. Credibility in Internet Defamation Cases
Given the frequency with which courts discount damages for printed statements published in circumstances
that undermine their credibility, one might have expected the same treatment with respect to internet
speech, which often tends towards the inaccurate, unreasoned, and sensationalistic. As one commentator
notes, "participants in online discussions place a premium on speed ... [which] takes precedence over all
other values, including not just accuracy but even grammar, spelling, and punctuation."[15] On the internet,

"[h]yperbole and exaggeration are common and 'venting' is at least as common as careful and considered
argumentation."[16]
Nevertheless, in the leading case of Barrick,[17] a divided Ontario Court of Appeal overturned a default
judgment that limited compensatory damages to $15,000. That default judgment was based partly on the
conclusion that "the emotional and unreasoned tenor of [the defendant's] messages" were such that "no
reasonable business person or investor would take him seriously."[18] In that case, the defendant posted
hundreds of statements on unmoderated internet message boards accusing the plaintiff of fraud, tax evasion,
money laundering, and genocide. The postings were unreasoned, filled with spelling and grammatical errors,
presented in an irregular combination of upper and lower case letters, and "emotional, often incoherent, and
rambling."[19]
In considering the nature of the statements and their impact on readers, the trial court found that they had
not caused any serious damage to the plaintiff's business reputation because they "[came] across as a
diatribe or a rant" and did not "leave a reader with the impression that the writer has a credible case against
[the plaintiff]."[20] While a minority of the Court of Appeal agreed with this finding, the majority disagreed
and increased compensatory damages to $75,000, holding that while the defendant's "Internet dialogue
style" might not "be taken seriously in a traditional medium such as a newspaper," there was potential for
the messages to be taken at face value on the internet.[21] The Court concluded that it was inappropriate to
discount the credibility of internet speech because the internet is a medium with a "nature and manner of
presentation [that is] evolving."[22]
The majority also held that the anonymity of the statements increased the risk that they would be believed,
endorsing the decision of the Alberta Court of Queen's Bench in Vaquero Energy Ltd. v. Weir.[23] In that
case, an anonymous posting referred to the plaintiff's chief executive officer as "insane" and "equated his
conduct to that of Hitler, Saddam Hussein and Osama bin Laden."[24] The Court awarded damages of
$75,000. As Kent J. explained, "if a defamatory article is published about someone in a newspaper with a
well!known political bias, a reader can take that into account."[25] However, because an anonymous
statement lacks an identifiable bias, readers are "not readily able to discount [the defamatory] comments,"
thereby increasing the risk that they will be believed.[26] The assumption is that readers will take
defamatory internet speech at face value in the absence of cues about the author's bias. This is in stark
contrast with the traditional view that anonymous libel attracts lower damages because the influence of libel
is tied to its author's credentials. Nevertheless, Barrick and Vaquero continue to guide damage award
assessments in internet defamation cases.[27]
IV. Reassessing Credibility in Internet Defamation Cases
If courts have recognized that damages should be discounted in cases where traditional speech is
anonymous,[28] printed in questionable publications,[29] or "so lacking in substance and detail that most
people would be inclined to dismiss [it],"[30] why should courts decline to do the same with internet speech
that is anonymous, profuse with hyperbole, and posted in dubious places on the web? Is it valid to assume
that readers are likely to take internet speech at face value when stamped with these hallmarks of
unreliability?
According to American and English courts, the answer is a resounding "no." In the leading case of John Doe
No. 1 v. Cahill, the Supreme Court of Delaware remarked that statements in blogs and chat rooms are "by
their very nature ... not a source of facts or data upon which a reasonable person would rely" and that "[r]
anked in terms of reliability, there is a spectrum of sources on the internet" with "chat rooms and blogs"
being "generally not as reliable as the Wall Street Journal Online."[31] The Court also noted that while "a
reasonable person reading a newspaper in print or online ... can assume that the statements are factually
based and researched," this "is not the case when the statements are made on blogs or in chat rooms."[32]
Similarly, in Highfields Capital Management L.P. v. Doe, a California District Court remarked of the online
message board where the statements were posted that "[t]here [was] so much irreverence and jocularity in
the venue, so much mockery, so much venting, so much indecency and play, that no even remotely rational
investor would take messages posted [t]here at face value or base investment decisions on them."[33]
Likewise, in Rocker Management LLC v. John Does 1 Through 20, a California District Court concluded that
"readers [were] unlikely to view messages posted anonymously as assertions of fact" in a context where
they were "replete with grammar and spelling errors[,] most posters [did] not ... use capital letters ... [and]
[m]any of the messages [were] vulgar and offensive, and [were] filled with hyperbole."[34] Also, in SPX
Corp. v. John Doe, an Ohio District Court remarked that statements on the internet may be less credible
because on the internet any one of "millions of people" can post information, "no one exerts control over the
content," and "[p]seudonym screen names are the norm."[35]
English courts have reached similar conclusions. In Smith v. ADVFN PLC, the English High Court noted that
internet bulletin board posts are unlikely to be taken seriously because they are "uninhibited, casual and ill
thought!out," and "it is often obvious to causal observers that people are just saying the first thing that
comes into their heads and reacting in the heat of the moment."[36]
These and other cases[37] recognize that while traditional information sources are subject to oversight,
editorial review, and professional pressures to provide accurate and unbiased information, thereby giving
readers an instant sense that the information is credible, the internet is different.[38] On the web, nearly
anyone can be an author. The flow of information is free, unregulated, and inexpensive. Most information is
rarely reviewed, edited, checked for accuracy, or branded with a mark of authority.[39] Readers are aware of
these limitations,[40] and they know that the task of distinguishing credible from questionable internet
speech lies almost entirely with them.[41] It is not unreasonable to conclude that readers will carry out this
task in the same way that they have with print media: by evaluating the context in which the statements
were made and discounting those that are anonymous, extravagant, unreasoned, or published in a
questionable setting. As one commentator notes, the internet "has not introduced an entirely new
epistemological framework for parsing credibility. The traditional notions that credibility turns on such factors

as the identifiability of the speaker, the speaker's authority and experience, other writings by the speaker,
and any bias still hold true on the Internet as they did for print media."[42]
This conclusion is supported by several internet credibility studies. In one of the largest of these studies, a
research team from Stanford University found that the average person judged statements on the internet to
be significantly less credible when they were sensationalistic, unreasoned, or poorly written.[43] As
participants noted, "slang or poor language harms credibility ... [and] [c]redible people tend to
understate."[44] Studies have also demonstrated that institutional websites are perceived as being more
credible than blogs or personal websites;[45] minor spelling, grammatical, and punctuation errors can have
large negative effects on online credibility;[46] and internet speech posted anonymously is perceived as
being less credible or, at best, no more credible, than information posted by identifiable authors.[47]
V. Conclusion
In summary, there is some doubt about whether courts can validly assume that traditional conceptions of
credibility are inapplicable to the internet defamation context. As one commentator notes, "[t]echnology may
widely expand who can be heard but it does not necessarily follow that it should widely expand what is
believed."[48] Even though the internet enables authors to disseminate their message to a wider audience,
readers must still assess the believability of the message. While there is no dispute that internet speech has
the potential to cause tremendous reputational harm, the realities of an unregulated internet imply that
readers will discount the credibility of internet speech when it is anonymous, presented in a style that is
hyperbolic and unreasoned, or posted in a dubious setting. Because there is a reduced likelihood that readers
will believe internet libel in these circumstances, plaintiffs are likely to suffer less reputational harm. Courts
should mitigate damages to avoid assessing higher awards than are warranted by the gravity of the
defamation. To do otherwise may result in an interference with freedom of expression beyond that which is
necessary for the protection of the plaintiff's reputation.
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