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* CASE COMMENT —

PARAGON DEVELOPMENT CORP. v. SONKA PROPERTIES INC. -

Michael Casey
Cassels Brock & Blackwell LLP

The March 2009 case of Paragon Development
Corp. v. Sonka Properties Inc., [2009] O.J. No. 1278,
provided the Ontario Superior Court of Justice with
the opportunity to assess the appropriateness of the
oppression remedy in yet another fact scenario.

The situation involved two companies, Paragon
Development Corporation ("Paragon") and 583533
Ontario Limited ("583533"). 583533 owned all of
the common shares of Paragon, with Morris Kaiser
("Kaiser") acting as director and officer of Paragon.
The primary issue in this case relates to a number of
loans made by Paragon, initiated by Kaiser to real
estate companies owned or controlled by Kaiser. As
a result of these loans, the shareholders of Paragon
and 583533 (the "Claimants") sought relief from the
Court under s. 248 of the Business Corporations Act,
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R.S.C. 1985, c. C-44, commonly referred to as the
oppression remedy. The Claimants position was that
in advancing these loans, Kaiser breached his fiduci-
ary duties and acted in manner that was oppressive
to the Claimants.

In making a determination that Kaiser had
breached his fiduciary duties, Justice Wilton-Siegel
laid out a number of factors to consider in determin-
ing whether the advancement of loans constitutes op-
pressive conduct by a director. The primary indication
of oppression recognized by Wilton-Siegel J. was that
the loans were clearly not in the best interest of Para-
gon. Specifically, the loans were extremely risky and
made to companies that used the money to invest in
real estate projects with repayment being dependant
solely on the viability and success of the investments.
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Justice Wilton-Siegel concluded that these were in
essence equity investments. Kaiser did not advance
any security or guarantees for the loans and the loans
did not pay interest at a rate that was proportionate
with the risk. Additionally, Kaiser failed to show that
these loans were managed in manner that would en-
sure prompt payment upon demand in the event of
financial difficulty on the part of the borrower. Justice
Wilton-Siegel appropriately characterized the loans as
follows: "The economic reality of the loans is that
Paragon bore the down-side risk and Kaiser realized
all of the up-side benefit. There is, therefore, no basis
on which the Court can find that the Disbursements
were in the best interests of Paragon."

Justice Wilton-Siegel went on to conclude that no
reasonably prudent director would have made these
loans on an unsecured and unguaranteed basis. He
determined that Kaiser advanced the loans in favour
of his own economic interests over those of Paragon.
Further, it was determined that Kaiser had not ob-
tained the necessary consents from the shareholders
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of Paragon to make these risky and irresponsible
loans to other Kaiser related entities.

This decision is notable as it lays out factors to
consider in assessing if a director has breached fiduci-
ary duties and acted oppressively in the advancement
of a loan. This case makes it clear that a director of
corporation should be particularly cautious when
making loans to entities that the director has an inter-
est in. The guiding principle in such transactions is
that the loan advanced must be in the best interests of
the corporation. Furthermore, the court will examine
if the appropriate safeguards (security, guarantees and
shareholder approval) were sought in assessing
whether the director has satisfied his or her fiduciary
obligations to the lending corporation.

[Editor s Note: Michael Casey
(mcasey@casselsbrock.com) is an associate in
the Financial Services and the Insolvency & Restruc-
turing Groups at Cassels Brock. Mr. Casey has been
involved in financing and insolvency transactions, as
well as a number of large advocacy files.]
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