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SCHEDULE A 

 Brainhunter Inc. 
Notes Tendered 

Additional Cash 
Consideration 

Valuation of 
Total Consideration 

Notes 

Scenario I 
Cash consideration only 

0 $1,000,000 $1,000,000 1 

Scenario II 
Debt tendered, 
no additional consideration 

$7,000,000 0 0 2 

Scenario III 
Debt tendered, plus 
$1,000,000 cash 

$7,000,000 $1,000,000 $2,750,000 3 

Scenario IV 
100 per cent of 
Debt tendered 

$11,000,000 $1,000,000 $12,000,000 4 

Notes: 

1. Cash consideration valued on a dollar-for-dollar basis. 

2. Since the net recovery to the remaining creditors is unchanged, no additional value is ascribed to 
the cancelled indebtedness. 

3. The value of the total consideration is the sum of $1,000,000 cash consideration plus $1,400,000, which is 
calculated as the amount of the tendered debt ($7,000,000) multiplied by the percentage recovery of the re-
maining creditors of that class (25 per cent, calculated as $1,000,000 cash divided by the remaining Notes 
having a value of $4,000,000). 

4. Since 100 per cent of the Notes are tendered for cancellation, valuation of additional consideration is the full 
$11,000,000 of Notes tendered, plus $1,000,000 cash consideration. 

[Editor’s note: Jay A. Swartz and James Bunting are Partners at Davies Ward Phillips & Vineberg LLP.] 
________________________ 
1 Order dated January 22, 2010. File No. 09-8482-00CL. 

• CASE COMMENT — 
PARAGON DEVELOPMENT CORP. v. SONKA PROPERTIES INC. • 

Michael Casey 
Cassels Brock & Blackwell LLP

The March 2009 case of Paragon Development 
Corp. v. Sonka Properties Inc., [2009] O.J. No. 1278, 
provided the Ontario Superior Court of Justice with 
the opportunity to assess the appropriateness of the 
oppression remedy in yet another fact scenario. 

The situation involved two companies, Paragon 
Development Corporation ("Paragon") and 583533 
Ontario Limited ("583533"). 583533 owned all of 
the common shares of Paragon, with Morris Kaiser 
("Kaiser") acting as director and officer of Paragon. 
The primary issue in this case relates to a number of 
loans made by Paragon, initiated by Kaiser to real 
estate companies owned or controlled by Kaiser. As 
a result of these loans, the shareholders of Paragon 
and 583533 (the "Claimants") sought relief from the 
Court under s. 248 of the Business Corporations Act, 

R.S.C. 1985, c. C-44, commonly referred to as the 
oppression remedy. The Claimants position was that 
in advancing these loans, Kaiser breached his fiduci-
ary duties and acted in manner that was oppressive 
to the Claimants. 

In making a determination that Kaiser had 
breached his fiduciary duties, Justice Wilton-Siegel 
laid out a number of factors to consider in determin-
ing whether the advancement of loans constitutes op-
pressive conduct by a director. The primary indication 
of oppression recognized by Wilton-Siegel J. was that 
the loans were clearly not in the best interest of Para-
gon. Specifically, the loans were extremely risky and 
made to companies that used the money to invest in 
real estate projects with repayment being dependant 
solely on the viability and success of the investments. 
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Justice Wilton-Siegel concluded that these were in 
essence equity investments. Kaiser did not advance 
any security or guarantees for the loans and the loans 
did not pay interest at a rate that was proportionate 
with the risk. Additionally, Kaiser failed to show that 
these loans were managed in manner that would en-
sure prompt payment upon demand in the event of 
financial difficulty on the part of the borrower. Justice 
Wilton-Siegel appropriately characterized the loans as 
follows: "The economic reality of the loans is that 
Paragon bore the down-side risk and Kaiser realized 
all of the up-side benefit. There is, therefore, no basis 
on which the Court can find that the Disbursements 
were in the best interests of Paragon." 

Justice Wilton-Siegel went on to conclude that no 
reasonably prudent director would have made these 
loans on an unsecured and unguaranteed basis. He 
determined that Kaiser advanced the loans in favour 
of his own economic interests over those of Paragon. 
Further, it was determined that Kaiser had not ob-
tained the necessary consents from the shareholders 

of Paragon to make these risky and irresponsible 
loans to other Kaiser related entities. 

This decision is notable as it lays out factors to 
consider in assessing if a director has breached fiduci-
ary duties and acted oppressively in the advancement 
of a loan. This case makes it clear that a director of 
corporation should be particularly cautious when 
making loans to entities that the director has an inter-
est in. The guiding principle in such transactions is 
that the loan advanced must be in the best interests of 
the corporation. Furthermore, the court will examine 
if the appropriate safeguards (security, guarantees and 
shareholder approval) were sought in assessing 
whether the director has satisfied his or her fiduciary 
obligations to the lending corporation. 

[Editor’s Note: Michael Casey 
(mcasey@casselsbrock.com) is an associate in 
the Financial Services and the Insolvency & Restruc-
turing Groups at Cassels Brock. Mr. Casey has been 
involved in financing and insolvency transactions, as 
well as a number of large advocacy files.]

• THE CCAA SCENE: RECENT AND NOTABLE (AS OF MARCH 2010) • 
Compiled by Alex Tarantino 

Cassels Brock & Blackwell LLP

NORTEL 

On January 21, 2010, Mr. Justice Morawetz ex-
tended the stay of proceedings in the Nortel case to 
April 23, 2010, and approved a settlement and fund-
ing agreement which addressed inter-company issues 
as between the U.S. and Canadian estates. On the one 
hand, the settlement concluded numerous thorny is-
sues, including cross-border transfer pricing issues 
with American and Canadian taxing authorities which 
had been outstanding for years, and provided funding 
for the Canadian Nortel companies which the Monitor 
estimated would be sufficient to complete the admini-
stration of the case. On the other hand, as part of the 
agreement, a claim in the amount of $2 billion dollars 
by Nortel Networks Inc., an American affiliate of 
Nortel Canada, was approved and accepted against 
Nortel Canada, before any other claims determination 
or inter-corporate claim process. 

In the Cassels Brock October 2009 e-
Communiqué, it was reported that Nortel agreed to 
sell its Enterprise Solutions (business phone) division 
to New Jersey-based Avaya Inc. for US$900 million. 
Since then, the Canadian government approved the 
sale under the Investment Canada Act, R.S.C. 1985, c. 
28 (1st Supp.), and Nortel announced that it com-

pleted the sale of substantially all of the Enterprise 
Solutions division together with the shares of Nortel 
Government Solutions Incorporated and Diamond-
Ware, Ltd. to Avaya. Certain Enterprise Solutions as-
sets are reportedly held by Israeli Nortel subsidiaries 
and the sale of those assets remain subject to court 
approval in Israel. Avaya has reportedly committed to 
continue to operate Nortel's Belleville and Ottawa 
research and development facilities. 

Also, Nortel announced that it obtained Orders 
from the Ontario Superior Court of Justice and the 
United States Bankruptcy Court for the District of 
Delaware approving the stalking horse asset sale 
agreement with Texas based GENBAND, Inc. for 
Nortel's North America, Caribbean and Latin 
America and Asia Carrier VolP and Application So-
lutions (CVAS) business (certain Nortel entities also 
entered into a separate asset sale agreement with 
GENBAND for Nortel's Europe, Middle East and 
Africa CVAS assets). The sale price was reported to 
be US$282 million subject to balance sheet and other 
adjustments estimated by Nortel at approximately 
US$100 million for a net purchase price of approxi-
mately US$182 million. On March 3, 2010, the On-
tario Superior Court of Justice and the United States 
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