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bankruptcy application and a receivership 
application, and failing to pay certain cost 
awards as ordered by the Court; and 

• the bankruptcy proceedings were before 
the Commercial List in Toronto, which 
could resolve the core issues more quickly 
and inexpensively than the regular court in 
Barrie and with greater expertise. 

IMPLICATIONS FOR 
FINANCIAL INSTITUTIONS 

While each case will turn on its facts, this deci-
sion suggests that debtors will not generally be able 
to delay enforcement proceedings brought by credi-
tors by commencing retaliatory litigation. It also in-
dicates that in determining whether to permit a 
debtor’s action against a creditor to continue in light 
of concurrent enforcement proceedings commenced 
by the creditor, the court may take into account the 
actions of the debtor, both in relation to performance 
of its obligations under the relevant credit facilities 
and in responding to enforcement proceedings. 
Lenders may rely on evidence that the debtor at-
tempted to evade service, improperly hid or disposed 

of the lender’s security, or failed to comply with 
court orders to establish that the debtor’s action has 
not been brought in good faith and ought to be 
stayed. Finally, the Court’s reference to the relative 
timing of commencement of the litigation by the 
creditor and the debtors underscores the need for 
lenders to ensure that enforcement proceedings are 
commenced in a timely manner. 

[Editor’s note: Lisa Brost is a litigation partner at 
McMillan LLP. Her practice focuses on complex 
commercial litigation with an emphasis on financial 
institutions litigation and bankruptcy and insolvency 
litigation. She has acted for financial institutions in 
claims of auditors' negligence, breach of fiduciary 
duty, fraud and Bills of Exchange Act and asset-
recovery related issues. 

Myriam Seers is a litigation associate at 
McMillan LLP. She has a general corporate-
commercial practice and has acted for various major 
Canadian and international financial institutions on a 
wide variety of matters.]
                                                           
1 [2010] O.J. No. 1341, 2010 ONSC 1990. 
2 R.S.C. 1985, c. B-3. 

• CASE COMMENT — CAPITAL ONE v. SOLEHDIN • 
Alex Tarantino 

Cassels Brock & Blackwell LLP

In Capital One v. Solehdin,1 the Ontario Superior 
Court of Justice recognized judgments of a Louisi-
ana bankruptcy court and held that they were en-
forceable in Ontario. The judgments were summary 
judgments against guarantors under their respective 
guarantees. The decision is significant — it is one of 
the first cases where guarantors challenged the rec-
ognition and enforcement of such judgments of a 
foreign bankruptcy court on the basis that the foreign 
bankruptcy court lacked the jurisdiction to grant 
the judgments. 

Capital One, National Association loaned monies 
to Fair Vista, Ltd. for, in part, the purchase of a hotel 
in Louisiana. The loan was guaranteed by Nizar and 
Yasmeen Solehdin and limited guarantees were ob-
tained from two other individuals. Fair Vista filed 
for bankruptcy under Chapter 11 of the United States 
Bankruptcy Code in the United States Bankruptcy 
Court of the Western District of Louisiana. Capital 
One commenced actions on the guarantees in the 
first Judicial District Court for the Parish of Caddo 

in the State of Louisiana. Mr. Solehdin counter-
claimed and the two limited guarantors commenced 
a crossclaim against the Solehdins for contribution. 
Capital One transferred its action from the Louisiana 
state court to the Louisiana bankruptcy court alleg-
ing that Mr. Solehdin’s counterclaim challenged or-
ders of the Louisiana bankruptcy court and were 
actually claims of the bankruptcy estate. Summary 
judgment was granted against the Solehdins and the 
limited recourse guarantors by the Louisiana bank-
ruptcy court and Capital One applied to the Ontario 
Superior Court of Justice for an order recognizing 
these judgments and their enforceability in Ontario. 

The Court summarized the law regarding the rec-
ognition and enforcement of foreign judgments: 
(1) the “real and substantial connection” test (e.g. 
whether there is a real and substantial connection to 
the foreign jurisdiction) which previously only ap-
plied to interprovincial judgments also applies to 
foreign judgments; (2) the real and substantial con-
nection test is the primary test although other factors 
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such as residence in or written attornment to a for-
eign jurisdiction can strengthen the real and substan-
tial connection; (3) parties cannot confer jurisdiction 
on a court where legislation prohibits it; and (4) once 
this territorial jurisdiction is determined, unless the 
foreign judgment was arrived at by fraud, violates 
natural justice (e.g. the foreign procedure) or is con-
trary to domestic public policy, it is not appropriate 
for a court to determine if the foreign court had ju-
risdiction vis-à-vis its own laws. 

The Solehdins argued that the judgments issued 
by the Louisiana bankruptcy court did not relate to 
Fair Vista’s bankruptcy (e.g. the judgments could not 
have altered the rights or liabilities of Fair Vista or 
influenced the administration of its estate), were 
therefore beyond the limited statutory jurisdiction of 
the Louisiana bankruptcy court and therefore there 
could be no real and substantial connection. Capital 
One argued that there was a real and substantial 
connection to the Louisiana bankruptcy court: 
(1) Capital One was located and carried on business 
in Louisiana; (2) the guarantees were executed in 
Louisiana and the loan was, in part, to fund the pur-
chase of a hotel located in Louisiana; and (3) the 
cause of action (e.g. the bankruptcy of Fair Vista) 
occurred in Louisiana. Capital One also argued that 

the issue of the Louisiana bankruptcy court’s juris-
diction was moot because the Solehdins did not ap-
peal the judgments or the Final Dismissal Judgment 
of the Louisiana bankruptcy court. 

The Court recognized the foreign judgments and 
held that they were enforceable in Ontario. The 
Court agreed with Capital One that there was a real 
and substantial connection and disagreed with the 
Solehdins that the Louisiana bankruptcy court acted 
beyond its statutory jurisdiction: (1) it was not clear 
that the Louisiana bankruptcy court acted beyond its 
statutory jurisdiction — Capital One’s and the 
Solehdins' experts disagreed with each other; (2) the 
Louisiana bankruptcy court decided it had jurisdic-
tion; and (3) the Solehdins did not appeal the judg-
ments or the Final Dismissal Judgment of the 
Louisiana bankruptcy court. 

[Editor’s note: Alex Tarantino is an associate in 
the Financial Services Group and the Insolvency 
and Restructuring Group of Cassels Brock & 
Blackwell LLP.] 
__________________________ 
1 Capital One. v. Solehdin, 

[2010] O.J. No. 863, 2010 ONSC 1012.

• ENFORCEABILITY OPINIONS — THE ONGOING NEED FOR INDEMNITIES • 
Jennifer E. Babe and Andre P. Kuyntjes 

Miller Thomson LLP

In dealing with collateral provided by a third 
party to support the obligations of the prime debtor, 
lenders and their counsel need to remember the im-
pact of the federal Bankruptcy and Insolvency Act 
[the BIA], R.S.C. 1985, c. B-3. 

Ontario’s Personal Property Security Act [the 
PPSA], RSA 2000, c. P-7, was amended to broaden 
the definition of the word “debtor.” However, the 
BIA’s definition of a “secured creditor” is still re-
stricted to a person holding a charge or a lien “as 
security for debt due or accruing to the person 
(lender) holding the debt.” 

There are several reasons why the Ontario PPSA 
was amended. Prior to the amendment it was not 
clear whether the definition of “debtor” included an 
owner of collateral who makes the collateral avail-
able as security without itself assuming any personal 
obligation to the secured party. Further, the PPSA 
amendment facilitated cross border transactions, as 

the United States uses similar language (the PPSA is 
based on Article 9 of the Uniform Commercial 
Code). Finally, the amendment created increased 
uniformity with other provincial PPSAs, notably Al-
berta and British Columbia, where the definition of 
“debtor” clearly encompasses persons who provide 
their property as collateral for the obligation of an-
other person. 

The old Ontario definition of “debtor” required 
the security to be granted by a party who owed pay-
ment or performance. For example, in a loan to a 
subsidiary where a security agreement was signed by 
the parent corporation which had not expressly 
covenanted to pay the lender, the argument was that 
there was no attachment of the security interest to 
the collateral because the parent corporation was not 
a “debtor” under the PPSA. 

Following the amendment, subs. 1(1) 
“debtor” means, 
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