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subordination clause allowing the debtor to deal with 
the vehicles. In addition, at the Ontario Supreme 
Court, the judge determined that the lessor should 
receive all proceeds from the sale of a specific vehi-
cle, even though those proceeds exceeded the 
amount due and owing in respect of the vehicle. The 
Court of Appeal in overturning this decision, de-
cided that the lessor’s priority was restricted to the 
amount owing on the loan in respect of the specific 
vehicle with the excess being part of the funds owed 
to the Bank under the debenture. 

Although these two Ontario decisions considered 
other matters in addition to the question of surplus, 
both reached a similar conclusion as in Ramco, when 
a specific item of collateral has been sold. Any sur-
plus after payment for the specific discreet item is to 
be paid to the subsequent secured creditor. 

Therefore, although the Ramco decision specifi-
cally addresses PMSI proceeds and the surplus aris-

ing from the sale of discreet items of equipment, it 
merely reinforces the provisions and the priorities 
scheme in the PPSA for a systematic distribution 
of proceeds. 

[Editor’s note: Sandra Appel is a partner in the 
Toronto office of Davis LLP and a member of the 
firm's commercial, banking and financial services, 
and Japan practice groups. She provides general 
counsel services to Canadian and to international 
clients on doing business in Canada, advising on 
secured transactions and distribution, shareholder 
relations, acquisitions and corporate governance.] 
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• CANWEST GLOBAL CASE FURTHER CONSIDERS NEW CCAA • 
David Ward 

Cassels Brock & Blackwell LLP

The December issue of the Cassels Brock 
e-communiqué considered Justice Pepall’s October 
13, 2009 decision, [2009] O.J. No. 4286, to grant 
Companies’ Creditors Arrangement Act [CCAA], 
R.S.C. 1985, c. C-36, protection to Canwest Global 
Communications Corporation and a number of re-
lated entities. As noted, the decision functions as an 
excellent guide to the recent legislative amendments 
affecting the grant of an initial order. 

In a more recent decision, [2009] O.J. No. 4788, 
in the Canwest CCAA proceedings, Pepall J. had the 
opportunity to consider the scope and application of 
new CCAA s. 36. Section 36, which came into force 
on September 18, 2009, requires Court approval in 
circumstances where a debtor company under CCAA 
protection proposes to sell or dispose of assets "out-
side of the ordinary course of business." 

The new asset sale provisions provide the Court 
with a list of non-exclusive factors to consider in 
determining whether to approve of a sale or disposi-
tion. Additionally, certain mandatory criteria must be 
met for Court approval of a sale or disposition of 
assets to a related party. Notice is to be given to se-
cured creditors likely to be affected by the sale, and 
the Court may only grant authorization if it is satis-
fied that the company can and will make certain pen-
sion and employee-related payments. 

In Canwest Global, Pepall J. was asked to approve 
what was described as a "Transition and Reorganiza-
tion Agreement" by and among various Canwest enti-
ties, not all of which were in CCAA protection. The 
purpose of the agreement was a restructure that was 
described as "inter-entity arrangements," which in-
cluded the transfer of the assets and the business of 
The National Post Company. 

In considering the new s. 36, Pepall J. first con-
sidered the meaning of the term "ordinary course of 
business." As the term is not defined in the CCAA, 
Her Honour approved of a common sense approach 
to the term that considers the circumstances of each 
case and takes into account the type of business and 
normal business dealings of the particular seller. 

Justice Pepall also took into account the stated In-
dustry Canada objective of the s. 36 reform, which 
was to provide the debtor company with greater flexi-
bility in dealing with its property while limiting the 
possibility of abuse. Referring to possible abuses by 
"phoenix corporations," Her Honour noted that not 
every internal corporate reorganization escapes the 
purview of s. 36: "a phoenix corporation to one may 
be an internal corporate reorganization to another." 

Here, Pepall J. accepted the applicants' submis-
sion that s. 36 was inapplicable. Noting that the Can-
West entities were highly integrated and inter-
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dependant companies with a business structure that 
required a re-alignment of services and assets to ra-
tionalize business structure, Pepall J. held that it 
would be commercially unreasonable to require that 
CanWest entities engage in the sort of third party 
sales processes contemplated by s. 36. 

Justice Pepall went on to rule that in cases where 
s. 36 is inapplicable, Court approval should still be 
sought in circumstances where the proposed sale or 
disposition is to a related person and there is an ap-
prehension that the sale may not be in the ordinary 
course of business. Even if the court confirms that 
the proposed transaction is in the ordinary course of 
business, and therefore outside the ambit of s. 36, 

the provisions of s. 36 may still be considered in 
assessing fairness. 

In Canwest, findings were made that the arrange-
ment was reached after extensive negotiations and 
consultation, was supported by all major creditors, 
preserved value for stakeholders, and maintained 
employment. The Transition and Reorganization 
Agreement was accordingly approved. 

[Editor’s note: David Ward is a partner in the 
firm's Insolvency & Restructuring Group. David has 
a litigation emphasis to his insolvency practice, with 
a particular focus on creditors' rights and remedies in 
reorganizations and liquidations under Canada's ma-
jor insolvency and corporate statutes.]

• THE BEST DEFENCE IS ... A GOOD DEFENCE • 
Lisa Brost and Myriam Seers 

McMillan LLP

ONTARIO COURT STAYS RETALIATORY 
ACTION BROUGHT AGAINST BANK 

Financial institutions seeking to enforce a debt or 
guarantee through bankruptcy or other court pro-
ceedings are sometimes faced with meritless retalia-
tory court actions brought by debtors attempting to 
frustrate or further delay payment. In general, 
Ontario courts will not compel parties to litigate the 
same dispute on multiple fronts. Instead, one pro-
ceeding will be temporarily stayed pending resolu-
tion of the other where the same core issues are 
raised in both. 

In Bank of Montreal v. Ken Kat Corp., Ontario’s 
Superior Court of Justice gave priority to bankruptcy 
proceedings brought by the Bank of Montreal (the 
“Bank”) to enforce a debt and guarantees.1 After the 
Bank brought the bankruptcy application, the debtor 
and guarantors responded by starting an action and 
counter-application against the Bank. They alleged 
that the debt was null and void because the Bank had 
breached its obligations to the debtor. The Court 
temporarily stayed these retaliatory proceedings 
pending disposition of the bankruptcy application. 

BANK OF MONTREAL v. KEN KAT CORP.: 
THE FACTS 

The litigation arose from Ken Kat Corporation’s 
(“Ken Kat”) default on credit facilities extended by 
the Bank. The Bank was the principal operating 
lender to Ken Kat, a manufacturer of containers and 
racks used in the automotive industry. Wagner, Ken 

Kat’s principal, and Wagner Properties (Barrie) Inc. 
(“Wagner Properties”), Ken Kat’s sister company, 
both provided guarantees. The Bank had also taken 
security over the assets and undertaking of Ken Kat. 

The Bank became aware that Ken Kat was in 
breach of its financial covenants and was not taking 
steps to recover accounts receivable. Ken Kat had 
also breached its obligations to the Bank under the 
credit facilities by, among other things, paying sub-
stantial dividends to Wagner while it was insolvent, 
depositing accounts receivable into an undisclosed 
bank account and using certain earmarked funds as 
working capital. When Ken Kat failed to cooperate 
with a privately-appointed receiver, the Bank com-
menced a bankruptcy application in Toronto against 
both Ken Kat and Wagner Properties. 

In response, Wagner and Wagner Properties 
started an action in Barrie, Ontario against the Bank 
seeking damages and relief from the obligation to 
pay on their guarantees. They alleged that: 

• the Bank breached its obligations under 
the credit facilities to advance funds, 
which prevented Ken Kat from fulfilling 
certain contracts; 

• the Bank intentionally or negligently in-
terfered with the relationships between 
Ken Kat and its customers (presumably 
by failing to advance certain funds); 
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